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petition for writ of habeas corpus 


ATTORNEYS 


1,Weiss,Refkind,Wharton and Gar rison 1a 
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BEST COPY AVAILABLE 
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76 Civ. 2539 FIELDING VS LE FEVRE 


<j 
DATE | WR. | PROCEEDINGS 


=— a. oe 


t of habeas corpus. Summons issued. 


EL ie te mae —- oe . 
-8-76 1 | Filed petition for wri 
ihits 2a’ ODER TO WOW CAUSE why an order 
1. yelief demanded in the pet. for 
termination of this motion 
riants are teun, as indicated, etc. Service by 
£01127 2t 5:45 PM o= TSC ret. ON (-18-76 -- Metzner, -. 
petitioner’: atée ae oe 
netitioner’ support of pet. for W/ii/C. 
of petition for W/H/C 
tated the matrer 1s 


| 
-o11-76 2 | Filed netitioner's ¢: 
| shoutd not be made yrentin’ 
aiwe, rjiered thit yendias 


reply memore um if: uonore 


Metzner,J 
16376 -1'- Paled surevt. of Janet Cunara in opposition to te pesisioner’s motion which newk e 
an order petaitting rearyumen- of tue movicn 

0B~17-76 |-:2 | riled defte notice o: ~ToSs appeal to me U.S.C.A for pecond Cirouit from ofder of 
j 7-16-76 . mailed copy 0 rB-ty weiss, itcioa Wharson @ Gurixison and Hou Lowks J. 
| Lefkowits 
08-09-76 13 Filed Petitioners notice of apperl to the USCA from order of 

| | 7416-76 and order of 8-9-1976. (mn) 

~ 


1 of proceedings, dated (£ < 


7-¥.%| /¥ Filed Tranacript of recor: 
| 


; 


| 


cmamre nremrptcn 
STATES DISTRICT 


RN DISTRICT OF NEW 


Attorney 


New ¥ \ 
N@w Y1Orxk 


IRDEREC 


be made and entered in this proceeding 


Petition and why 


violation < > Sixth, Eighth and Fourteenth Amendments of 


the Constitution of the United States and granting Petitioner 


relief z is and 


proper. 
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2. ORDERED that umtti-further—Order of this Court, °C 
Respondents, and each of them, and their respective officers, 
agents, servants, employees, and attorneys, and those persons 
in active concert or participation with any one or more of 
them who receive actual notice of this Order to Show Cause by 
personal service or otherwise be and they hereby are directed 
to stay execution of Petitioner's sentence, imposed pursuant 
to judgment of County Court, Westchester County, New York, 

New York, signed January 2, 1975, as modif 

Supreme Court of the State of New York, Appellate Division, 
Second Department, signed November 17, 1975 (copies of each 

of which are annexed hereto as Ex! 

herein by reference), and to 2 { i From’ committing Petitioner 
to Green Haven Correctional Cility or to any other place 
operated by the Department of Correctional Services of the 
State of New York and designated by tne Commissioner of Cor- 
rectional Services asa place for the confinement of persons 
under sentence of imprisonment or persons committed for fail- 


ure to pay a fine. 


2. ORDERED that until further order of this Court, 
Petitioner be and he hereby is directed to continue in residence 
at Greenwich Hospital, Greenwich, Connecticut under the same 
terms and conditions as have existed heretofore during the 
pendency of Petitioner's appeal to the Court of Appeals for 
the State of New York, pursuant to orders of the Hon. J. Irwin 
Shapiro, Justice of the Supreme Court of the State of New York, 
Appellate Division, Second Department, signed May 28. 1976, and of 
the Hon. Hugh Jones, Judge of the Court of Appeals of the State 
of New York, signed December 2, 1975 and May 14, 1976, (copies of 
aach of which are annexed hereto as Exhibit 2 and incorporated 


herein by reference). 


gus 5a 


4. ORDERED that, service of a copy of this Order to 


Show Cause and the exhibits annexed hereto, together with the 


papers upon which it is granted, shall be sufficient if made 
a Soe 


on or before June [!, 1976 by hand delivery thereof to Respond- 


ent Eugene Le Fevre, and to Respondents Benjamin Ward and 
Louis Lefkowitz at the office of the Attorney General of the 
State of New York, 2 World Trade Center, New York, New York 
10047. 


Dated: New York, New York 
June {{, 1976 
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ot Wectebarte Cont, 


AS 


JUDGMENT APPEALED FROM. 


THURSDAY, SAHCANY 2, 1975 


Ts People ) ota22,5,9,13,19,25,29 Sedoay o° Indict .#74-00026-01 
33,36, 42 facual Avase 2° 

vs ts Encang Welfar a? Caild W.FREDPICK, ADA 
45,47,50 Sacnal Abuse a" VINCENT LANA 

Brian S. Fislding 

171 SENTRXS 

The defendant having had two d2yo notice of cantare now on being arraigzued 

for eextance and boing asked if he had ery isgal cause to show why jucg- 

ment should not be pronounced said esfondart answered in the cegativs. 

Peopls take no position ca sentancs. Dafendant's attorney beard. Defendant 

is beard. 

WHERRUPCY it is ORDERED AND ADJUDGAD by tha Court, that the said Brian 5. 

Melding for the felony aforesaid, lst ct. Sedony 2° whereof he is convicted 

be pentenced to an INDETERMINATE SENTENCE of inprisoment which sball have 

a maximum term of SSVES (7) YEARS: 

Purther CRUKEED AND ADJUDGED by the Court that said cefencant for the 

felony aforesaid 5th ct. Sodany 2° whereof bs is comvicted be sentence to 

and IRDETEEMUUTE sentence of impriscment which shall have a macimm 

term of SEVEN(7) EARS. SENTENCES TO RUS COSSECTIVELT. 

FURTHER CHDERED AND ADJUDGZD by the Court that the said cefandant for the 

felony aforesaid cts: 9,13,19,25,29, Sodomy 2° whereof be 4s convicted be 

sentence to an DDETERMINATS sentence of imprisorment which shall have a 

maxima term of SEVEI (7) YEARS on each count to rm ceneurrently ith 


previous sentence. And it is 


A6 


JUDGMENT APPEALED FROM 


FURTHER CSDERSD AD ADJUDCED that the said Prion 8. Pisiding for ths offense 
of cts. 33,36,42 Sxxual abuse 2° whereof ho io ccavicted te inpriscmed in 
the weetchester County Penitantiary for 4 cefin.ite term of GS (1) Task 

on each count to mm coneurremly . and it ia 

FURTHER CRUSHED AND AIUUDCE, that the seid Brim S. Fisiding for the offense 


Ct. bh Endangering welfare of Child whereof he is convicted be izprisaned 


in the Westchester County Peritentiary for a dsfinite tem of Gaz (1) 
YEAR, to rm concurrently with previous sentence. And it is 

FURTHER ORDERED AND ADJUDOZD, that the said Brian 8. Flsldirg for th 
offense cts: 45,17,50 Sexual Abuse 2° uhersof be ia convicted be ixuprisorsd 
in the Westchester County Penitentiary for a definite term of ore (1) Year 
om each ct to ron comourrently with previcus senterce. 


Defendant advised of right to appeal the jaudgasnt of ccmviction, 30 days. 
Stay of execution in accordsnce to provision 530.15 of C.P.L. and secording 
to Order of Judges Hopkins dated 12-2-7hk. 


ORDER OF APPELLATE DIVISION. iy 2 
At a term of the Appellate Division of the Supreme Court 

of the State of New York. Second Judicial Departineat, 
held mi Kings County on November 17, 1975. 

HON. SAMUEL RABIN, Act ine Presiding J.ctice, 

BE KHER RIK TE CUAK 

WAIOKCILLCECANK ARAN 

NOMA COLA i 

Se SUROUDOEK ACCC GCS 

His. FH RRY Jt ALHAM 

NEDOCKODUCC OTT OUCUAX 

COM XXX KX AKXXANKAAKKK AK Associate J cstices 

HON MARCUS G. CHRIST 

HON. ARTHUR D BRENNAN 

PEOOOUUTISULANICC UCC UK 

HOY XI KOU 

OOO COCR ARCA 


The People of the State of New York, 


Responcent, 
Order on Appeal from 


‘ Judgment of Conviction 


Brian S. Fielding, 
Appeliant 


— 


In the above entitled action, the above named Brian S. Fielding, 
defendant in this action, having appesled to this court fron a judgment of the County 


Court, Westchester County, vendered January 2, 1975; 


and the aaid appeal having been argued by John Van Voorhis, 


Esq., of counsel for the appellant, and argued by B. Anthony Morosco, 


ef counsel for the respondent, end due deliberation having bean had thereon; and upon this court’s 


opinion and deciaion slip heretofore filed and made a part hereof, it is: 


ORDERED that the judgment appealed from is hereby modified, as a matter of 
diseretion in the interest of justice, by changing the sentence under 
the fifth count of the indictment so that it shall run concurrently 
with the sentence imposed under the first count of the indictment 


rather chan consecutively; anc, 48 SO modified, the judgment ie unani- 


mously affirmed, and it is further 


ORDERED that the case is hereby remitted to the County Court, Wost- 
chester County, for proceedings to direct appellant Co surrender him- 
self to said court in order that execution of the judgment be com- 
menced or resumed (CPL 460.50, subd. 5). 


Enter: : Lang | y fie 


*BEFORE: HON. HUCII R JONES, 


ORDER 
GRANTING 
LEAVE 
against AND 
FIXING 
BAIL 


THE PEOPLE OF THE STATE O! 
Responae 


I, HUGH R. JONES, Associate Judge cl the Court of Appeals of the State of New 
York, do hereby certify that in the record ane proceedings herem® questions of law are involved 
which ought to be reviewed by the Court of Appeals ond, pursuant to CPL 460.20 it is 

ORDERED that permission be, ana it hereon ranted to the above named appellant 
to appeal to the Court of Appeals; and notice haven heen piven pursuant to CPL 46060(2), 
it is further 

466.60, execution of the 

judgment herein be red appellant be continued on bail in 
the sum of $15,000, such stay and continuation of bail being 


subject to the following conditions wnich were proposed by appel- 


lant and are unopposed by respo 


(a) commit him the Greenwich 

Hospital, ‘ ficl . } for continulns 

care under t: rvi1si0: Michael R. Zales 
£ Edgewooce Driv reenwicn necticuc; and 


(b) Appellant resatn i- residence at said Greenwich 
Hospital anc not loave tne premises thereof; and 


fe) Dr Pau ine: “Eacé Physician at said Green- 
wich Hospita n the office of the Clerk Or tals 
, Court immedi if acpellant shall leave the premises 
Ss 


of said hos} 
and it is further 
ORDERED that the appeal Se argued or submitted during the 


March, 1975 session of this Court, the appellant's papers on appeal 


10a 


to le served on or before January 19, 1976, and the respondent's 


brief on or before February 20, 1976. 


Dated at Utica, 


December 2, 1975. 


*Description of Oréer: Orcer Apso lace Division, 
ment, rendered November 1 be modifying and, 
affirming a judginent of County coure, Westchester Cou 
January 2, 1975 [conviction of Soccmy in the 24a Gegrec 


sexual abuse in the 2d degree ( go Soar hall endangering 


of a child). 


lM MAM nT mr sc TT 
Notice: Within 15 days trom the date hereon an appeal iaust be taken and this certificate mus! 
be filed with the notice of appeal An appeal ist shen by Ghag in the Clerk's ofuce of Ou 
intermediate appellate court in whitch the order being appealed from was entered a written 
notice in duplicate that appellant appeals to the Court of Appeals (CPL 460.10(5} fb}) 
together with proof that another copy of the notice of appeal has been served upon op- 
posing counscl (CPL 460.10(5]} [c]). No say becarmes eflecuve until the notice of appeal 


is served and filed (CPL 460.60[1)). This stay will terminate if the appeal has not been 
argued or submitted within 190 days (CPL 46 0[3)) 


SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION : SECOND DEPARTMENT 


| SqHE PEOPLE OF THE STATE OF NEW YORK, County Court, 
: Westchester Coun -y 
Respondent, Indictment No. 23/76 
® -against- ORDER TO SHOW CAUSE 
BRIAN FIELDING, 


Defendant-Appellant 


Upon the annexed affirmation of JOHN P. LOMENZO, ESQ., Gated 
the 27th day of May, 1976 and the affidavit of MICHAEL R. ZALES, 
sworn to the 27th day of May, 1976, and upon all the papers end 


proceedings heretofore had herein, 


LET THE RESPONDENT SHOW CAUSE before this Court at a 


motion term thereof to be held at the Appellate Division Court- 

house located at 45 Monroe Place, Brooklyn, New York on the Lf 
; G:30 

day of WE , 1976 at f@ o'clock in the forenoon of that day OF 


as soon thereafter as counsel can be heard , 


WHY AN ORDER should not be made and entered pursuant to 

|" Section 470.15 of the Criminal Procedure Law eiiminating the 
sentence of incarceration imposed upon the defendant, BRIAN 
FIELDING, herein and for such other and further relief as to the 


Court may seem just waxi proper. 


cee Caan aan sae aneeet— 
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SUFFICIENT CAUSE APPEARING THEREFOR, it is further ordered 
that pending the hearing and determination of this applicatica, 
the execution of the Judgment of Conviction and sentence of in- 
carceration of the defendant-appellant be and the same hereby 


are stayed.upon the same conditions as contained in the Order of 


the Honorable Hugh Jones, Justice of the Court of Appeals, dated 


May 14, 1976, abactscA bene - 


LET SERVICE of a copy of this Order, together with a copy 
of the papers upon which it was granted on Carl A. Vergari, 
Westchester County District Attorney, lll Grove Street, White 
Plains, NY 10606 on or before the oh day of MAY , L976 de 
deemed good and sufficient service. 


Dated: May 28, 1976 
Brooklyn, NY 


* “Tet S RR RO 


tice of the Appellate Divis-on 
of the Supreme Court, Second 
Judicial Department 


: 


| 


COURT OF APPEALS 
STATE OF NEW YORK 


tt PEOPLE OF THE STATE OF NEW YORK, 


ccsecneeusn-tst mn nnn en 


Respondent, 
Vv. 


BRIAN FIELDING, 


Defendant-Appellant. 


Upon reading and filing the annexed affirmstion of | 
TRVING ANOLIK, Esq., one of the attorneys for the defendant, ind 
FIELDING, who is secking a 3C day stay of incarceration ponding 
an application to tne Supreme Court of the United States for a 
further stay pending the filing of a petition for certiorari, and 
the District Attorney opposing, 

NOW, on consideration of the aforesaid affircation of 
IRVING ANOLIK, Zsq., on behalf of defendant-appellant BRIAN 
FIELDING, and pursuant to 28 U.S.C. §2101, 

: I, HUGH R. JONES, an Associate Judge of the Court of 

Appeals, HEREBY GRANT to the defendant-appellant BRIAN FIELDING 
a 30 day stay of incarceration, so as to enoble the defendant- 
appellant sufficient time to apply to the Suprems Court of the 
United States for a further stay, if that Court is so disposed 
to grant it, pending the filing of a petition for certiorari. 

IT IS FURTHER ORDERED that the datensent~appelint 


continue in residence at the Greenwich Hospital, Greenvich, Conn., 


144 


under the 


as have existed heretofore 


same terms and conditions 
* the 


to the Court of Appeals 


4 


during the pendency of his appeal 


State of New York. 
This stay expires June 14, L976. 


Dated at Utica, New York 


May 14, 1976 


foiat Sf Juage \o/ tire), 
Appeals, Sta 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


pe | 
> 3 


EUGENE LE 
of Green 
Facility, 
Commission 
Correctiona 
of New York, 
Attorney Gene 
New York, 


fe 


Oowp 4 
12) 


® wien 
ou OFF 
tt rh ~ 


wom 
qe “ct? 


n 
(t 


CG 


reuoPrna 


“Ww 


¥ 
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THE HONORA 


The petition of 


Paul, Weiss, Rifkind, Wharton 


Background: 


1. Fielding is 
the State of New York. 


= 6.0. § 2255 and venuc 


2. Fielding is at present confined at the Greenwich 
Hospital, Greenwich, Connecticut, under the terms of Orders by 
the Hon. Hugh Jones of the Court of Appeals of New York, and 
the Hon. J. Irwin Shapiro, of the Appellate Division, Second 
Department, staying commencement of Fielding's sentence. Upon 
expiration of the stay, Fielding is to begin serving 4 maximum 


of seven years. The trial court has directed that Fielding serve 


his sentence at the Green Haven Correctional Faci 


Stormville, New York. 


Respondent Le 
* 


Respondent Ward is 


an 
New Nad 


a 


ound guilty 
counts of sodomy i: C degr under Section 
of the New York Pena w; si of sexual abuse in the 
second degree, under Section 130.60 of the New York Penal Law; 
and one count of endangering the welfare of a child under 


Section 260.10 of the New York Penal Law. 


S. On January 2, 1975, Judge Clyne sentenced Fielding 


to seven indeterminate sentences with maximum terms of seven 


years imprisonment ~~ two of which were to run consecutively -- 


and to seven terms of one year on the misdemeanor counts, to 
run concurrently with the others. This was Fielding's first 


offense. He is thirty years old. 


6. Fielding appealed to the Appellate Division, 
Second Department, which affirmed his conviction but modified 


the sentence only by ordering all terms of imprisonment to run 


17a 


concurrently. The Court of Appeals of the State of New York 


affirmed that decision on May 13,°1976. 


The Basis of This Petition 


which has been 


Fourteenth Ame 


Amendment was 


telding that he would be sent 


guilty or was convicted after trial. 


report or other evidence showed. When 
with undisputed medical evidence, 


suffered from a curable emotionai 


treatment successfully -- evi hic the only reasonable 


* 


conclusion was that 

undergo medical treatment -- Judge Clyne dismissed these 
analyses as jargon. When that same medical evidence warned 
there was a serious probability prison would cause Fielding 
commit suicide, Judge Clyne remarked that m that would b 
the best. Judge Clyne thus had made a predeterminati 


brutually harsh. 


9. Moreover, Judge Clyne presided over Fielding's 


trial, despite Fielding's repeated attempts to disqualify him, 


= 


18 3a 


even though he had had an ex parte communication with the 
Administrative Judge for the Judicial District which includes 
Westchester County. As a result of that communication, the 


Administrative Judge disclosed to Judge Clyne that his grandson 


10. As will be seen, the sentencing procedure here 


was so infected with false umpti to material facts, 
bias, and vindictiveness | t y Fielding due process of 


law, in violation of the 


to cruel and unusual 


order which can be cured. 

without contradi 

negate that cure but will L ing 

point where recidivism is the most probable result and attempted 
suicide is likely. Thus far, Fielding has been obtaining the 
treatment he needs; but every expe questioned agreed that there 
is no prison facility in New York where that treatment is 
available. Judge Clyne admitted he did not consider therapy 


important, however. 


12. Further, the evidence before Judge Clyne showed 
that there is no prison in New York where Fielding can be 


protected from brutality and assault. It also showed that 


Fielding does not represent a danger to the community, and could 


be released on probation. Even a convict has a constitutional 
right to physical safety. To send Fielding to a place where he 
will be in constant fear and danger, when a safe alternative is 


nD AMEenament. 


19a 
13. In short, Judge Clyne applied a medieval ap- 


proach to a problem which all agree can be cured by twentieth 
century methods. The Eighth Amendment recuires that a sentence 
be judged in the light of contemporary standards. And where Lt 
is undisputed that Fiel s sentence will make 


disordered than when 


administere 


ef ithe 
predetermin ie] ig's nter it is necessary 

to sketch the evidence the Court 
no dispute over the conduct involved: 
emotional disorder, Fielding engaged in consensual homosexual 
acts with young adolescent boys who were members of a football 
team which he coached. Fielding 
conduct, nor to justify it. for 
he has undergone medical treatment which has substant 


come his condition. But, the sentence imposed upon him will 


undoubtedly cause regression. 


15. The medical facts on whi ii etition is based 
re contained in the reports of six nationally known psychiatrists, 


who examined Fielding prior to sentencing. The doctors worked 


independently of each other and did not know Fielding or his family 


prior to his arrest. Each submitted a thorough report to Judge 


Clyne, copies of which are annexed as Exhibit A. Other experts, 


20 4 


Seymour L. Halleck and Asher R. Pacht, submitted statements on 
the conditions Fielding would face in prison and on the medical 


nature and cure of the disorder from which he suffers. (Exhibit 


B).* Although he declined to release the pre-sentence report, 


Judge Clyne has stated that ¢! : nothing in that 
which was divergen ym contained in the 
trists' reports. 
statement is annexe 
not contravene the reports, 
nor make any recommendation 
therefore, 
(a) 
emotional diso 
adolescents or 
or homosexual. 
(b) Pedophilia 
rate of success is 
treated in a normal heterosexual environment. 
(c) As a result of intensive psychotherapy 
no longer represents 4 danger to the community - 
longer a pedophile and, if treatment continues, 
return to normal life is likely. 
(a) Puison will negate these gains and will cause 
permanent harm to Fielding. In the words of one examining 
physician, there will be a "serious probability of attempted 


suicide." 


a 


For the background of the Court, copies of letters submitted 
to the sentencing judge by Fieiding's girlfriend, his parents 
and certain other persons are annexed hereto 4s Exhibit C. 
More than sixty such letters were submitted. 


Z1% 


(e) There is no prison facility in New York 


in which Fielding can receive the treatment he 
needs. On the contrary, experts with direct knowl- 
edge of prison conditions in New York and elsewhere 
believe Fielding will be harassed, beaten and in 


danger of being murdered. 


16. Typical of the experts 
a psychiatrist and lawyer who is on tne 
the N.Y.U. Medical Center and the N.Y.U. 
Director sic Psychiatry Servi 
Hospital Center. 
Prison Ward. He 


with those aspects 


of dangerous and/or 


yet after examining 


~ 


"In my opinion, the prognosis for Brian's complete 
recovery is very high. Under the present circum- 
stances, there is virtually no chance that h 
would be involved again in behavior dangerous 

to the community. 


* 


ee a ee concerned that incarceration in 


a jail would constitute a real and present danger 
to Brian's physical as well as mental well being. 
Having direct medical responsibility for a prison, 
I am very much aware of the physical dangers to a 
defendant such as Brian. The dangers of assaults 
and sexual attacks by the worst elements - the 
truly psychopathic criminals - are ever present. 


CCD 


* Exhibit A has been duplicated from the record on appeal to 
the New York Court of Appeals. For simplicity, our refer- 
ences are to the pages in that record. 
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The effects on Brian would be devastating. 
Not only would any progress be halted, but 
the chances, under those circumstances, are 
good that he would regress, perhaps become 
fixed in a homosexual orientation, and 


further might very well become more depressed 
and suicidal. I myself have seen a number of 


neem 


cases such as this." (Ex. A, AGi6, 617) 
(Emphasis added) 


at Grasslands Hospital, 
conclusion. He stated 


for any period 


Secondly, it would interrupt 
develop a 

relationshi 

the well b 


Thirdly, the kind of behavior which brought 
this man to court would make any jail sentence 
extremely dangerous to him physically. I know 


of no jail or penitentiary in which he could be 
rotected from abuse from fellow prisoners unless 
he were kept in solitary confinement. In discus- 
sion with local corrections officials, they 
indicate that even solitary confinement, must be 
iwroken periodically and the chances of his being 
seriously hurt are great. Even if some way could 
be found to protect him, the constant anxiety 
related to the fear of personal attack would be 
a constantly present and overwhelming burden. 
These anxieties plus long periods of isolation 
could lead to serious depressions, and the 
potential for self destructive behavior.” (Ex. A, 
A534) (Emphasis added) 


Dr. Gaylin is the person to whom the Westchester County courts 


most often refer persons for psychiatric examination. 


18. Fielding was examined also by Dr. Robert L. 


Sadoff, Professor of Psychiatry at the University of Pennsylvania 


School of Medicine and one of the country's leading forensic 


psychiatrists and experts on the 

offenses. He concluded that to 
"out of his curre 
him in prison wou 


several reasons: 


4 
~ 


tH 


wi 


m 
. 


Michael 
hat as 
planted 


is no longer a Pedophile, 


society." (Exhibit £). 


20. In these circumstances, the sentence 
upon Fielding is not merely seven years, excessive as 
be -- it is literally a life sentence of unnecessary and pre- 
ventable illness, as the experts recognized, possibly even 
a death sentence. Hence, even assuming Fielding presented his 
case to a judge with an open mind, Fielding's sentence is cruel 
and unusual punishment, in violation of the Eighth and Fourteen 


Amendments. 
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21. Judge Clyne rejected all of this medical 
evidence as “jargon” and sentencec a maximum of 
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istrative Judge of the New York Supreme Court for the 


District which included westchester County. Judge Clyne had 


an ex parte communication with Judge Gagliardi, as 4 result of 


which Judge Clyne learned that the grandson of Judge Gagliardi 


was a complaining witness. This fact was unknown to Fielding's 


counsel because the witness' surname was not Gagliardi. And 
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* These facts were set forth in an affidavit by Fielding's 
first counsel in an action to disqualify Judge Clyne, 4 
copy of whica is annexed as Exhibit F. 
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Judge Clyne. But, after Fielding's counsel had asked Judge 

Judge Gagliardi 
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* Pielding's counsel duly moved for recusal. (Ex. F). Judge 
Clyne refused. Fielding then commenced a proceeding, pur- 
suant to Article 78 of New York's Civil Practice Law and 
Rules, to have Judge Clyne disqualified and the case heard 
by a Westchester County judge in the normal course. This 
too was rejected by the Appellate Division. In opposition 
to Fielding's proceeding, the People submitted an affidavit 
by Judge Clyne (Ex. I). 
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23. Cne statement by Judge Clyne requires special 
mention. At his initial conference with counsel on October 15, 
1974, Judge Clyne sought to initiate plea bargaining. In order 
to induce Fielding to plead guilty, he told counsel that, oe 


Fielding went to trial and was convicted, his prison sentence 


might be even more severe than the prison sentence Judge Clyne 


would impose if Fielding pleaded guilty. (Exhibit F, 1 8) 


24. Such threats violate a defendant's rights under 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BRIAN S. FIELDING, 
Petitioner, : 76 CLvs' 2339 
(C. NLM.) 
“-against- 


EUGENE LE FEVRE, et al., 


Respondents 2 NOTICE OF MOTION 


PLEASE TAKE NOTICE that upon all prior papers and 
proceedings herein, the undersigned will move this Court, 
Room 2201, United States Court House, Foley Square, New York, 
New York, on August 9, 1976, at 10:00 A.M., or as soon 


thereafter as counsel can be heard, for an order: 


(a) Pursuant to Rule 9(m) of the General Rules of 
this Court, granting leave to reargue the form of relief 
appropriate in light of this Court's decision and order, 
filed July 16, 1976, and pursuant to 28 U.S.C. § 2243, 
vacating Petitioner's sentence and directing that this matter 
be remanded to the Westchester County Court for resentencing; 


and, alternatively, 


(b) Pursuant to Rule 22(a), Fed. R. App. P., if 


the relief requested in (a) is denied, directing issuance of 


tome 


a certificate of probable cause to appeal; and 


43a 


(c) Directing such other and further relief as 


this Court may deem just and proper. 


Dated: New York, New York 
July 26, 1976 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
345 Park Avenue 

New York, New York 10022 

(212) 644-8000 


Attorneys for Petitioner 


TO: 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Two World Trade Center 

New York, New York 10047 

(212) 488-4178 


Attention: Ralph L. McMurry 
Attorneys for Respondents 

CARL A. VERGARI 

County Courthouse 

lll Grove Street 

White Plains, New York 10601 


Attention: B. Anthony Morosco 


District Attorney of 
Westchester County 
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December 14, 1974 


PERSONAL AND CON = SOLNTIAL 
Re: Brian Fielding 
Indictment No. 26/74 


Mr. Brian Fielding is a twenty-nine-year-old 
white male who has been involved in intensive psycho- 
therapy with me on a three times per week basis since 
October, 1975. He has recently been convicted of having 
committed, prior to our treatment, a number of acts of 
mutual masturbation and fellatio, within a group setting 
with eleven- and twelve-year-old boys on a football team 
ef which he was the coach. 


Mr. Fielding grew up in a home with a father 
whom he described as aggressive, competitive, assertive, 
and successful, and as always having favored the patient's 
older brother. The mother was characterized as having 
been constantly caught between her loyalties toward her 
husband and the patient, frequently absent during the 
patient's childhood, and ever-unsure of an appropriate 
motherly stance toward him. The thirty-two-year-old 
older brother was seen as distant, unaccepting of the 
patient, and though still quite young, already extremely 
successful both as a young physician, and in his multiple 
avocations as well. 


The patient's early childhood, during which 
time the patient was primarily raised by a nurse, could 
be seen as one creating a shy, depressed youngster, who 
felt weak, powerless, and unappreciated. His loneliness, 
underachievement, and need for a security blanket at age 
ten prompted his parents to seek psychiatric attention 
for Mr. Fielding, and he thus saw the first of four psy- 
chiatrists, for very short and unsatisfactory periods. 

He continued to cry at night, continued to suffer 
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from what he perceived as ongoing favoritism directed 
at his brother, and, most important, at age eleven, 
experienced a trauma which played a crucial role in 
creating his future problem: while engaged in a game 
of football, a number of older boys threatened to strip 
the patient of his clothes and to abuse him sexually. 
From that time on, his sensitivity and shyness only 
increased In addition, his sexual development was slow, 
and even after development was completed, he felt his 
penis: to be of a markedly inadequate size, a feeling 
which the patient accepted as further proof of his un=- 
worthy and *ess-than-acceptable status. 


Mr. Fielding's high school record was not 
exceptional, and when he went off to Lafayette College, 
his immaturity led him to return to his home every 
weekend, unmotivated, to "hang around", sieep late, 
and “be taken care of". He lasted at Lafayette only 
a few weeks into his sophomore year, came home, and 
after more directionless activity, worked for First 
National City Bank as a teller for one year. It was 
then that he achieved his first success as cceach of 
Midget Football, at which he was actively employed from 
1966-2973. It became a full-time occupation in that, 
beside being coach and having his team win the National 
Championship in 1970 and 1971, he-also became President 
of Midget League and then Commissioner of Westchester 
County. He not only became a heroto the boys he coached, 
but he was also accepted into many of their homes. He 
actively participated in the other families to make up 
for the remoteness he experienced in his own home. 


The patient's sexual maladptatimwas directly 
related to the historical data above, and also to the 
presence of a governess in the home for many years who, 
unknowing of the possible psychological sequellae, re~- 
peatcdly jokingly threatened to castrate the patient. 
The malacptation, however, was primarily precipitated 
by tne patient's own repeated knee injuries and the 
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resultant operations two years ago, at which time he 
had to give up the idea of ever being an athletic hero 
in his or anyone else's eyes, and at which time he made 
the move in his own thoughts from figurative to literal 
cripple. He felt he had nothing more to achieve in 
Midget Football. His depression then facilitated his 
disturbed sexual role. 


Mr. Fielding's psychological state, then, at 
the time of the incidents in 1972, was that of a very 
depressed man. Because of the history and a considera= 
tion of tla impulses inherent in the charges made against 
him, the diagnosis of Pedophilia is most appropriate. 
Definition: “The pedophile requires the cooperation 
of a child partner of the same or opposite sex in order 
to achieve sexual gratification.“* The pedophile avoids 
coitus with an adult love object because of his over~- 

- whelming anxiety; instead, he is attracted to children 
who do not elicit the same anxiety. The pedophile 
identifies with his frustrating mother and behaves as 
he had previously wished his mother to behave toward 
him. It is my definite belief that the patient's be- 
havior was produced by his mental disorder, and in- 
volved in this disorder is a loss of impulse control 
on the part of the patient. 


"It is quite clear that, in this case, there 
was a marked loss of judgment on the part of the patient, 
and I will address myself to this issue later in dis- 
cussing the therapy. Suffice it to say at this point that 
the patient, through repeated episodes, was obviously 
attempting to “get caught", to seek punishment by an 
authoritative adult. Suffering from extreme guilt, 
he was crying out for the psychiatric help which fhe had 
previously not been able to use constructively. 


# Freedman & Kaplan, Comprehensive Textbook of Psychiatry. 
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It was thus that we began a psychoanalytic 
psychotherapy, by which I mean a therapy which considers: 
the complex interplay between inborn maturational phases. 
and the environment of childhood; present quantitative 
and qualitative influences; as well as a knowledge of 
the patient's state, at each period of his life, as 
a biological organism in constant interaction with 
his cultural, interpersonal, and physical environment. 


In cmmtradistinction to Mr. Fielding’s ex- 
perience with three other psychiatrists in the past, 
a therapeuiic alliance, the necessary ingredient to a 
successful therapy, was rapidly reached. The reason 
for this was not the skill of the present therapist, 
but rather the extreme degree of motivation for help 
demonstrated by the patient. 


Therapy thus far has resulted in much insight 
into the nature of the patient's personality and previous 
behavior. He has examined the motivation behind searching 

out families other than his own and has, as a result, 
developed a closer relationship with each of his family's 
members. For example, he has become accepting of women 
in generas, but of his mother in particular, and haa, in 
addition, been able to maintain a relationship with a 
young woman his age and also to make appropriate hetero- 
sexual overtures. Hetcrosexuality has become markedly 
less conflicted for him. ile has also been able to deal 
with his older brother on a friendly, warm level, and he 
has developed a mutually respectful attitude with his 
father, which has allowed them to work actively together 
on sophisticated business projects. The patient's chronic 
fear of rejection and of being hurt by others, but par- 

ticularly by his family, has all but disappeared. 


During therapy the patient has enrolled at 
the College of New Rochelle where he has consistently 
done excellent work and where he is an active candidate 
for the degree of Bachelor of Arts. Hie has also taken 
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a complete battery of intelligence and aptitude tests, 
the very superior results of which are attached. 


As regards the patient's sexual maladaptation 
it became quite clear that it was really the viewing 
alone of what he mnsidcred normal genitalia in which 
he was interested. Through this viowing, he felt that he 
and his body too, were somehow normal. Since therapy. 
all thoughts and dreams related to such behavior have 
become colored by the emotion of repugnance. It also fas 
become evident that the patient suffered fran exceedingly 
poor judement during any behavior considered pedophilic. 
This fact was substantiated quite clearly by the projective 
psychological testing performed by Dr. Leopold Bellak, who 
st>tedi that all of the patient's sexuality involved defects 
of reality testing, judgment, and impulse control. Fur@- 
thermore, in his sexual impulses toward younger boys, 
the patient felt an inability to control them even though 
he anticipated that it would lead to his exposure. 


At present, Mr. Fielding is operating at a 

markedly better adjusted level, is demonstrating ex- 

cellent motivation and potential for development, and 
with continued therapy, he has the underlying strengths 
to contribute a great deal to society. Because of his 
very strict conscience, he poses absolutely no threat 
to the community at this time, and if his present mode 
of therapy is allowed to centinue, he should readily 
attain a normal sexual life and pose no real danger of 
ever performing such an act. 


Incarceration at this time would only serve 
to retard the patient's psychiatric advances, but in this 
case, even intensive therapy within prison would be fruit=- 
less. I have witnesscd Mr. Fielding's severe depression 
during his recent incarceration, its temporarily negative 
effect upon our therapy. the development of a marked 
suicidal potential, about which I immediately informed 
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the prison physician, who concurred with my opinion. 

of course, I am primarily concerned with the patient's 
suicidal potential, but I must also consider the other, 
very real danger involved in a penitentiary situation. 


It is thus my very strong opinion that the 
interests of society would best be served by a pro~ 


bationary sentence. 


uthart B xtler, WA ry 


CONFIDENTIAL: FOR THE USE OF 
PROMCSSIINAL PERSONNEL ONLY. 
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DISPOSAL OF ANY OTilEit PERSON. 


CULE LCULUN VITAE: MNichacl R. Zales 


Dato of Risth: April 26, 1937. 
Wife : Ruth Elayn Aron, 
Date of Marricmge: July 30, 1959. 
ae Children: Heltusa terle (Rarch J, 1963). 
Samuel (Harch 7, 1965). 


Princeton University, A.B. 1955 - 1959. 
lieligion anil cuvovean Literature. 
he _Soureh for God_ond 

Ethical rorteotion, 


Student, University of Grenoble, 
Grenoble, France, 
Orderly, Greenwiecn Hospital, 
Greenwich, Connecticut. 

RNeseuren Assistaut, Anticonvulsant 
properties of ames, with 

J. Gordon Hillictin, Associate 
Professor of Pediairies and 
Neurolozy, Alvert Einatein College 
of Heddeine (A5CCK). 
Rescarch Assistant, Nitrogen 
retention with artrorenic 
compowies, With ELLs Netoalf, 
Profersor of Surgery (AECOH). 


Albert Einetein Colle? of Medicine, Kh. D. 1959 - 1964. 
Giang President 1,2,3,4, 

Student Council 1,2, President 1, 

Sumncy Employment: 


1959 Patnolosy Agsistant, Greenwich 

Hospital. 

1960 Stwlent, Graduate School of 
Paycholory, Coluabia University. 

1961 Nesesrch Assistant, Eleatro- 

. convulsive shoox end retrogrnde 
qanessa, with Hurray F, Jarvik, 
Associate Professor of 
Pharmacology, (“=COli), National 
Sctence Foundation Fellowship. 
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“prblication: ‘MAllichop, J.G., Hernanacs, Yr., Zales, H.R, 


*Studien jn febrile coizures", NEUROLOGY, 
June, 1960, ; 


Elootive: 1963 Clinical Pediatric Neurolory. 


. Effects of ACTH on aoid-base and 
electrolyte balance, with Apis 

_J. Gordon Nilisenan, Professor of 1 
Neurolosy and Pediatrics, Horthwestorn 
University lediesl School, hayo “ 
Foundation and W.lsonal Institutes of 
Health Pellowships. . 


Greenwich Hospital 1964 - 1955. 
Intern, . ‘ 
Nationel hoard of Medical Exaninors, July 1, 1965. 


United Strtes Navy 1965 - 1967. ~ 
Squadron Hcaisal O7ficcr, COHPRIBEON FOUR, 
Publication: First Aid vandhook. » Department of the 


Cincinnati General Hospital 1967 - 1970. 

Junior Resident in Isychiatiry. 

Senior Resident in Psychiatry. 

Chief Rerident in Paychiatry, tnpatient Service. 
Curriculun Committed. 

Hedical Student Teschiny Committee. 

Nessdonts' Covnoil. : 
Co-Chatiruan, Wednesday Afternoon Seminar. 
Yellow, Group for the Advancenent of Psychiatry 
(Tsychintry and Religion). 


eoaohing: 
1968 - 1970 Univeruity of Cineinusti College 
of hedicine, ")rinciplos of 
Puyehsatsle Trentmant", role- 
playing techniques fox medical 
atudents. 
1969 Hebrew Vajon College - Jewish 
_ Tnsiiiute of Keliscion, pastoral 
counseling Tor yabvinical students. 


Elective: 1969 Commini ty mental Health, with 
Gtanicy L. Wlock, Associate 
Clinical Professor of 
yPoychsatry, University of 
Cincinnati. College of Medicine. 


Greemioh, connect lent 1970, 
Private Troetice, 1970. 
Greenwich Hosvital = Attenling Yaychiatriot, 1970 =. 
Greenwich Hospital = Clinic Payohlatrist, 1970 = 1972. 
Consultant: A, Greenich center for Child ad Family Service, 
j . 1979 ag 1972. 
Presbyterian Chyerch, Greenwich, 1971 -- : 
Intensive Gare Unii., Greensich Hospital, 1970-. 
To. Valter hanesen, Hav Yor\:, 1970 =. 
Greenwich Depoartucnk af licelth, 1973 =. 
Nathraiel Withers 11 home, 1973 ~-. 
THE FEAT PACES CHANT NOOK, Grossett & 
Dunlap, New Yow, 1974. 
Roani of Directors: ' 
A. Community Centers Tnc., Dru, Liberation 
Frorrun, 1972-. 
-. Nursing, hehebilitation * Residence Home, 
Stamford, Connecticul, 1971 =. 
Grcemich Hot Line, 197). -. 
Franklin S. Dwiois Day yvyeatuent Center, 
1972-. 
"Yemvle Sholou, Greenwich, 1973 <. 
Jerish Home fer the Hlderly, Fairfiald, 
Connacticut, 197+ -. 
Chaj:sman: Israel Bonts, Grecmiich, 1972-. 
Profesgionat Divicion, lnstea Jenich Appeal, 1971 =. 
Paculty: A, Albert Elostedn collere of Kediciintu, 
Inakenctor, 1970 - 197, Assistant lrotangor, 1974 =. 
BR. iehrvew Unien Collere, Virsting Leoturer, 1974 =. 
Licensure: Connecticut and ilew York. 
Hewbe r: A, Greemich hedian) Society. 
Dh. Americon Pereharkesa Ansoatation. 
Couneeticut Poyehiatris Socicty. 
; Pairficla / Witehficld Chapter. 
C. Group far thie: Advaucement of Paychintry (Poychiatry 
and Relinion). 
Pp, American Group Puychotherapy Asuociatjon, Inc. 
E, Amorican baitortal Ronnie, Trvae) Annals of 
Payehintry rnd velntod Wises pl ines.» 
Certification: American bowed er Psychijabkry and Neurclory, 1973. 
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OGARSOALE, WHEW YORM 10808 


orem msi 


1004) TAB O4® 


December 12, 197k 
Personal and Confidential 


Brian “iolding 
Premium Point 
New Rochelle, New York 


This 29 year old, white, single man was seen in a psychiatric diagnostic in- 
terview at the request of his Jewvers, Messrs. Karpatkin, Pollet, and Lelbult 
of New York City. He was seen fcr well over three hours on two separate in- 
terviews on December 9th and 10th, 197k. Coincidentally, he had been seen 
briefly approximately 10 days earlier when he was admitted to the Psychiatric 
Division of the wstchecter County Medical Center. This interviewer had 
available to him a document prepared by Dr. Leorold Bellak of 2? Rockwood 
Drive, Larchmont, New York, dated February 26, 197k and several documents 
prepared hy the firm of Karpatkin, Pollet, and LeMoult dated December 7, 197k. 
Docter Michael Zales of Greenwich, Connecticut was consulted briefly to eval- 
uate the current otatus of treatment. . 


When firet seen, Mr. Pielding presented himself an a tall, well built, casually 
dressed young man appearing his stated age, demonstrating some pressure of speech 
and anxiety but at a level which was not considered inappropriate to the situa~ 
tion. Mr. Plelding indicated that he was undergoing a number of psychiatric in- 
terviews, simultaneously, in preparation for an impending court hearing. It was 
obvious that he wanted to be seen in a favorable light. He was particularly 
cooperative. Statements related to his history, to his legal problems and to his 
emotional stats appeared to be consistent and truthful as far as this interviewer 
could determire. ‘There seemed to be a minimy wof self-serving statements. 


A detailed developmental, family, social, sexual history was obtained including 
facts related to his current legal problems and a careful mental status was per~- 
formed. Mr. Fielding gives a history of coming froma relatively well to do 
family in which *he father and the older brother are described as “super-achievers”. 
His father is described as an intensely obsessive, compulsive and successful in- 
dividual, brilliant in every area of endeavor which he undertakes. Both he and 

his older brother were described as problem children until the older brother 

(3 years older) became invclvad in poycno-therapy and did a complete “turnabout". 
The older brother, quite dramatically, then became much tha same kind of super 
achiever as the father, which included early admissions to presties colleges, 
gwedical schools and high medical positions on a national level. Although not 
directly related by the client it is about this time historically that Mr. Fielding 
states he beran to get involved with sexual experirentation with his male con- 
temporaries. This followed an earlier, trief, and unsuccessful exploratory and 
frightenizg experience with a your girl slightly older than himself. 
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fhe sexual experiences related between the aces of 10 and 13 with monbers of 
his own sex are common historical findings which when related by an individual 
who later develors 4 norm) heterosexual life would not be considered abnormal. 


saw his first psychiatrist because he was "depressed, an 
ned security blanket." This is apparently 4#n unfor- 
ot helpful and possibly ev tive to hin. 
This relationship hiatrist lasted one year. 
poorly in junior righ school tr college 4 
during the second y*ar. He and had a secon 
ful expericnce with 2 psychiatris Ie treatment. 
Under pressure of his family rela 
and himsel*, he agein attempted psyc 
too was unsuccessful, primarily beca talking about his 
sexvel problems. It wa only 4 police that he 
finally developed what wppsars to be a very success tic re- 
lationship with or. Michael Zales. He has heen sea 
per week since October of 1973. In the 14 months since he 
treatment with Dr. Zales he has made erse’ lent progress in 9 psycho-dyni7ie 
erea which can be *xtrenely difficult to treit and frevuently tikes a good 
deal mom time than has been damonstrated here. Mr. Fielding indicated that 
not only has his gemial weEKKtex acting out been totally controlled (not unex- 
pected considering his current difficultics with the law), but as noted by this 
observer, thers has been significant chonges in his fantasies, dreams, and other 
emotion:1 involvements with hia problems. These latter staterents by Mr. Fielding 
ware confirmed in direst conversation with Dr. Zales. He is clearly moving, tovards 
a normal heterosexual life sty)s and he is thinking in terms of mrriage and es- 
tablishing his own family. Thera has been an equally dramatic turn-around in 
other areas of his life and life style. He has completed collace, he has begun 
to participate in the family business and has apparently been quite successful xt 
both. 


Tn a careful mntal status examination it is clear that Mr. Pielding is not 
psychotic. Al hough 4t is difficult to reconstruct essentially what my have been 
going on 14 months arn, 4t would appear that there were intense pressures to act 
sut his sexual fantasies 4% that particular tims in his life. There are clear 
cut psyrhe-dynanic factors involved related to power and dependency constmicts 
which led him into a state in which his judgement was poor and reality testing 
was modified sufficient’v 39 that he could easily have considered himself a5 con- 
temporary of the 19 and 13 year old children with which he was involved. In his 
arrested adolescent state, he in no way imagined he was 4nvelved in criminal acts 
although he was aware that his acts were immoral and something to be ashamed of. 
This is p man who 4s fearful of violence towards himself .nd towards others and 
there it, nor has there been any 4ndication of coersion oF physical threat util- 
4zed with the youngsters involved. 


I am convinced that as lorz as Mr. Ficldine is under treatment and reasonable 
supervision one can state with all reosonadls certainty that the behavior which 
called hi attention to te court will not be repeated. 


In addition, I feel thore 4s an excellent promosts for a successfl treatment 
result that should assure with reasonable certainty that. this behavior will not 
be repeated in the future, following the completion of trantment. 
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At the prosent time, Mr. Tiglding ia dealing with pull agit of som neurotic 
conflicts and for all 4ntents ana purposes except fo sexual aberrations which 
continue to need further treatment, he could be considored tie broad realm of a 
psythologicslly intact individual. thin 


for Mr. Piclding to be 4ncarcerated for any period of tine would be 1 true 
traredy in many ways. One, is tht treatment which apparently has been quite 
succesoful, would be interrupted and probably totally negated. In addition, I 
know of no prison facility which can offer the kind of therapy that Mr. Melding 
needs. Secondly, it would interrupt his ability to develop a normal social and 
sexual and family relationship which i3 absolutely assential to the well being 
of this young ™an. 


Thirdly, the kind of behavior which brought this man to court would make any 

jail sentence extremcly daneerous to him physically. I know of no jail or pent- 
tentiary in which he could be protected from abuse from fellow prisoners unless 

he were kept in solitary confinerent. In discussions with local corrections 
officials, thez indicate that even anlitery confinement must be broken periodi- 
cally and the chances of his teinz seriourly hurt are great. Even if some way 
could be found to protect hit, the constant anxicty related to the fear of per- 
sor.al attack would besconstantly present and overwhelming burden. These anxieties 
plus long periods of isolation could lead to serious depressions, and the poten- 
tial for self destructive behavior. /~ ; 


I would be glad to amplity in any appropriate form the above summary statenent 
of my contact with itr. Fielding. I am attaching for the courts use, &@ current 
curriculun vitae describing my experience and background. 


Respectfully mutmip beds . 


A hibders xhay «Me 


' Sheldon 5. Gaylin, ™.I. 
Director of Psychiatry 
yastchester County Medical Center 
professor of Clinical Psychiatry 
New York Medical College 


BEST COPY AVAILABLE 


Rame: Sheldon Gaylin, M.D. 

office Address: Director of Psychiatry fel. No. 592-8500 = Ext. 22s 
Vosburgh Pavilion 
Grasslands Hospital 
Valhalla, N.Y. 10595 


Home Address: 192 Fox Meadow Road Tel. Ko. 723-3620 
Scarsdale, N.Y. 10583 


pate of Birth: 12/11/18 Place of Birth: Cleveland, Ohio 
Citizen: Yes 


: Yes 


Faucation: 
University of Chicego 1946-1949 Libural Arts rh.8 


Western Reserve University : 
Medical School 1949-1953 M.D. 


Columbia University Psychoanalytic Certified in Psycho= 
Clinic for Training & Research 1954-1958 analytic Medicine 


Internship: 


Montefiore Hospital (.ixed) 7/1/53 = 6/30/% 


Residency: 


Bronx V.A. Hospital 7/1/54 - 6/30/46 
New York State Psychiatric Institute 7/1/56 = 6/30/57 


Hospital and Clinical Avnointzents: 

Assistant Attending Psychiatrist, Vanderbilt Clinic, Colurbia Presbyterian 
Medicel Center = 1957 to present. ; 

Assistant Attending Psychiatrist, New York State Psychiatric Institute, 
1957 to present. 


Lecturer in Psychopathology = Postgraduate course in Neuropsychiatry © 
Columbin University - 1958-1962 


Training and Supervising Anolyst = Columbia University Psychoanalytic Clinic 
: for Training and Research, 1964...-.present. 
ee Course 
OIA Treud's Work: IUstorical development of Freudian Theory= 
BEST COPY AVAILABLE © ath Aaron Stern, 2 
nmr O |  Repkeeiens Service ~ 1959-1964 


Hospital & Clinicnl Appointments (cont. ) 


Director, Weetchoster County Commmity Mental Health Services 
December 1960 - September 1965. 


Assistant Clinical Professor Psychiatry, College Physicians and Surgeons, 
September 1966 to June 1%9. 


Merber « University seminar on Violence and Human Maladeption - 
Columbian Untvercity - 1558 to present. 
* a 
Attending Psychiatrist - Crasslands Hospital « 1961 
(Supervised residents; Courses on Commmity Psychiatry for residents) 


Cansultunt to New York City Commmrity Mental Health Boerd-Mental Heaith Center 
Program Development - Septezber 1965-147. 


Chief, Section on Program Development, Division of Commmity Psychiatry of 
the Departrent of Psychiatry and the School of Public Health arvi Administrae 
tive a College of Physicians and Surgeons - September 1965 to 

June 199. 


Director « Psychiatric Division, Grasslands Hospital, March 1969 to present. 


Associate Professor of Fsychiatry, N.¥.U., Medical College, March 1, 1969 
te present. 
Professor of Clinical Psychiatry, New York Medical College. 
Licensed to Practice Madicinet 

New York 195% 
California & Chio i 


Specialty Certification: 
American Boards of Neurology and Psychiatry (P) 1958 


Other Certification: 


Certification - Psychoanalytic Medicine - Columbia University, 
College of Physicians & Surgeons « 1958 


Certified Mental Hospital Administration 
American Psychintric Association = 1966 


Medical or Professional Societi2s: 


American Psychiatric Association (F) 

American Psychoanalytic Association 

American Public Health Association (F) 

Association for Psychoanalytic Medicine 

County and State Medical Association 

Westchester Psychoanalytic Society = Seerctary, 1963-1964 

Westchester Psychiatric Socicty = Treasurcr, 1964-1966 
President, 1969-1970 


Special Appointments 


Member « Advisory Committce to Outpatient Studies Section - National 
Institute of Mental Health, 1964-1967 


Member ~ (1) Executive Committee, New York State Planning Committee on 
Mental Disorders, Mental Health & Retardation; and Chairman 
of its Task Force on Children, 1963-1965 - Author of final 
report. 


- Westchester Commttee on Peverty 1961-1965 

3) County Executive Committee on Narcotics Addiction, 1963-present 

4)Choirman = N.Y. State Regional Advisory Committee on Aging and 
Chronically M1, 1951-1965. 

(5) Kr ge Citizens Comittee on Aging and Chronically 111, 
1961-1965 

6) Chairman ~ Committee on Law and Psychiatry, Westchester 
Psychiatric Society = 1966-1968 

(7) Board of Medical Directors Futura House 

(8) Medicnl Advisory Committee Mental Health Association of 
Westchester. 


Publications: 


1) The Antigenic Variation of Influenza B Viruses. Demonstration of an 
Antigenic Spectrum by use of Titer hatios, with William S. Jordan, Jr., 
Journal Immunology, Vol. 70, Pps. 393-399, April 1953. 


2) Psychiatric Planning at the Cormmity Level, American Journal of 
Psychiatry, Vol. 121, No. 2, pp. 153-159, August 1964. 


3) An Inventory of the Clinic Patient Load in a Commmity Mental Health 
Program, Complete report, Mimeographed September 1, 1964 with Stouffer 
and Mallach. 


h) Final Report - Task Force on Services to Children - New York State Plarming 
Committee, July 1, 1965. 


5) Data Utilization for Local Mental Health Program Development, Community 
Mental Health Journal, Volume 3, No. 1, Spring 1967 with Moore, Bloom, 
Pepper, Pettus, Willis, and Bahn. 


6) Book Review, American Journal Public Health, April 1968 
— “Psychiatric Epidemiology and Mcntal Health Planning” Ed. by Monroe; Klee; 
Brody Psychiatric Rescarch Report No. 22, Washington D.C. American 
Psychiatric Association 1967. 


Book Review, American Journal Public Health, Moy 1969 
"Psychiatric Aftercére: Planning for a Community Mental Health Service" 
Silverstcin, University of Pennsylvania, Press 1968. 
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Publications (cont. ) 


8) 


9) 


Te Adolescent and The Mental Health Center, Chapter 6, ppa. 61-69 
In "Mental Health Services for Adolescents", Edited by Sol Nichtern,M.D., 
Frederick A. Pracger, Inc., New York, 1968. 


Pook Review, Psychoanalytic “uarterly, Vol. YXIX, Fall 1970, No. 3 
Psychosomtic Specificity, Volunc 1, Experimental Results, Ed. by 
Alexander, French, Pollock, University of Chicago, Press 1968. : 


Book Review, American Journal of Public Health, Decenker 1970, 
Volume 15, No. 12 with Giges of Commmity Mental Health, Edited by 
H. Grunzdaun, Poston, Mass., Little Brown. 


Serum Creatine Phosphokirase (SCPIX) and Aldolase in Psychiatric 
Patients, with Graig, Berk, submitted to Archives of General Psychiatry 
Apria 197i. 
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LEOPOLO BELLAK, M.D. 
/ 22 ROCKWOCD ORIVE 
LARCHMONT, N. ¥. 10838 


Decenber 10, 1974 


Pr. ichael &. Zales 
Fidpewood "rive 
Treenwich , Connecticut 06830 


As requested, * saw vour natient, Srian “ieldine acain on 
December 6, havine sreviously examined him extensively in 
December, 1973. I revieved his course of treatment with vou 
and hislife situation since ¢ last saw him. 


It is imvortant that he does indeed have a good relationshin 
with vou, in distinction to the nsvehiatrists he had earlier 

in his life. He anrears willine and interested in utilizine 
treatment. 7 asked him to ceive re an account of what he has 
learned about hinself and his difficulties. This account 

shows increased insirht into his nroblems, esrecially the 
comnulsive need he had shown in the rast to arrance circumstances 
in such a wav as to cause himsel* trouble. 


Even more imnortant seems to me that the underlvine conflicts 
with his family seem to have ecnsiderablyv imnroved. These 
were, as 7? had noted before, basic to his adiustment ocroblens. 
He now is able to work with his father, vets alone with his 
mother and has a closer relationshin with his brother than the 
nreviously highly comretetive one. T believe one could write 
the equation that the better his relationshin to his family, 
the sounder his xersonality constellation. 


“pe, Tieldine was certainly under a ereat deal of strain from 
the legal ~croceedines and verv anxious about his “future. 7” 
sunnose that it must be difficult at nresent to work on his 
deenest lving nroblems while there is acute anxiety about his 
fate. 


Yr, Tielding needs exnert care--and when honefully his curect 
trial is over, I would suerest even more intensive treatment 
with vou, rather than less, 4S classically analvtic as nossible. 
Such treatment is not available in vnrison or anv of our nublic 
institutions. Therefore, 7 do not believe that either r. 
Tieldinp or the cummunity could nrofit from prison. Y%oth would 
be likely to suffer from it, if he rot to he worse from lack of 
hiphlv sonhisticated treatment and the conditions in nrevailine 
4ails, ofwhich "r. Hoffa (no civil libertarian or tender heart) 
has sroken so eloquently. 
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As you mav know, I feel verv stronolv about the rirht of 

society to »rotect itself arsainst anocial hehavior even i* 

that asocial hehavior is dun to emotional nroblems. T undare 
stand that Tom Szasz has attacked me for some of nv sublished 
views on that sCcre in his moet recent book, and Torre has also 
criticized me for “authoritarian views” in the Yashineton Post 
and other nublications. fmon7 other thines, they have criticized 
me for not onlv demanding that all school children he screered 
for emotional srohlen< and heln offered when there are sone, 

but also ‘or surresting that Ye need las to enforce treatrent 

of child or familv if not voluntarily ensaced in. ‘f emotional 
‘eroblens--or for all ° care, brain iniurv--lead anonr other 
things to violence or other behavier that could hurt the corsun?tv 
I believe that the communit’ has a need ard a richt to oretect 
itself hv insistine on treatment or isolation. “e have laws 
governine comnunicable disease, have insisted on quarantinine 
neonle cr would not let children enter school without smallnrox 
vaccinations. I see mental health as a sinijlar case of sublie 
health. (See enclosed revrint) 


If it were determired that "'r. Fielding has nersonal adtust™ent 
nroblems tshich could affect the communitv adverselv, "v vievwe 
point would be the same. 


Mn the other hand, 7 don't believe that Sail would sresent 


either a short tern solution or a lone tern solution ‘or 

“nm, Tieldine or the community. -Ttail has no corrective e**ect 

on cornlex emotional difficulties, to mv knowledce. Tt has 
adverse ones, as T learned when 7 was at St. Slizaheth's Yesnital, 
which had a maxinun security hosxital facility ‘or federal 
prisoners. “v exnerience was the same when 7 was Nirector of 
Psychiatry at Citv Hosxital in Tlnhurst, ueens, and had as one 
of mv wards a orison ward (for female prisoners--Bellevue had 
the male vrison ward). ‘Tn that connection, * was also on 
friendly terrs with Anna Cross, the then Conmissioner 9*f Correc~ 
tion, and ‘renuently visited the “omen's Youse of Correction 
with her, to discuss some nessible reforms. 7 certainly never 
ran across a case of sexual maladiustment who did not get worse 
in vrison. 


ty. Fieldine mav stav in treatment with vou, 7 am, 4s in all 
instarces of nossible social or emotional contagion, in strong 
favor of all nossible conditions of nrobation to srotect the 
community's interest. Tust as food handlers should not be 
tvphoid “arv's, emotional liabilities must be controlled. [t is 
not an easy matter, as we surely don't want to act like the 
Pussians and create nrreeecdents for 4ailire nolitical dissenters. 


aja 


An the other hard, the laws for qauarantinine ohvsically 
contacious neonle have not be abused in this country. 


If, as 7 hone, "r. Tieldinn ig nermitted to continue 


treatment with vou, Tt should he elad tm have a chance some 
other time to consult with vou. 


Yours, 


eet la “ 


Leonold Sellak, *.?. 


Wisiting Pre“essor cf “evchiatry 
Alkert Tinstein Collece of *tadicine 


Pesearch “ferro 9% Pavcholor 
Mnatdontasal ir Msvchotheracw 
‘low York Mniversityv 


Clinical “*rofeesor of “svchiatry ard 
Behavioral Sciences 
Peorre “ashineton School of “edicine 


Consultant to "lest “oint "Slitary Acadamy 
Consultant to Yestchester “ental Mealth Assaciatior 
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PERSONAL AND CONTTIDEUTTAL 


Bryan Tieldine 
Premium Point 
New Rochelle, New York 


This 28 year old single male was seen in nsvchiatric 
consultation on request of his attorney for two hours 

on December 17, 1973, on December 20, 1973 and on January 
8, 1974. Aside from a diapnostic »svchiatric and 
psychoanalytic interview, this younf man was svstematically 
examined on my Ero Furction Assessment Scale and was also 
given the Thematic Annerception Test (T.A.T.)- 


Ye is the yvounrer son of an assertive and successful father 
and a mother who has been characterized by the vatient as 
frequently losing her tenner and being self-nreoccunied. 
This young man also frew un in the shadow of a sunnosedly 
preferred, very comnetent three vear older brother who is 


now a doctor of medicine in the United States Public Health 
Service. 


This was aonarently a shy, frequently denresned boy who cried 
at nicht, had few friends, felt awkward and a failure and 
specifically unannreciated by his father. 


He still needed a security blanket at ape ten and a child 
nsychiatrist ‘as then consulted. He also was deoressed 

in his first college vear and soucht nsvchiatric treatment 
for it. We is currently heine treated nsychoanalytically by 
Michael Zales, “'.D. of Creenwich, Connecticut. 


After Hish School, he entered Lafayette Collere from which he 
dropped out after one vear. Then, for the first time, he 
"found himself" when he started coaching snorts and eventually 
‘Mamaroneck !‘idpet Football Learue with a preat deal of 
success. This anvarently not only allowed him to be the hero 
he had never been before, but he also was accented in many 
children's homes. This settinp, like his athletic activities, 
was an attempt to cure what had ailed him as a child--to feel 
bip and to be loved. ‘Je was not only plaving father to the 
children, but in turn felt he was adonted into their families. 
These seemed warmer to him than his own family had been. 
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BRYAN PILCLOING PhRSOMAL AND CONPTDENTTAL pare ? 


His sexual maladantation seens to have been sneci Ficallyv 
precinitated by the fact that he had sustained several 
knee injuries which neeced surgical onerations. This 
made the active hero role imnossible and facilitated the 
disturbed sexual one. 


The underlvine feelinz of weakness und fear of bein overe .- 
nowered existed arsarently lifelon7; it was ‘or a while 
successfully warded off by his athletic career in the 

Little Learue ane then ererred apain. This imace of 

himself as helnless and endancered is borne out bv a dream he 
had prior to an ansointment with re in which he was on a 

surf board threatened bv a cicantic tidal wave. He told 

me that he had a nearlv lifelonz fear of tidal waves. This 
is probably consistent with his feeline tovarces his father. 


After the clinical interview, “r. Fieldine was also anrraised 
in detail on the fro function Assessment Scale (see attache). 
This Follows a nethod worked out bv a tear of which I was 
Princical Investicator in five vears of research and consists 
of the study of such asnects of the nersonalitv as reality 
testing, tudement, inmnulse control, thousht processes, 

social relationshins and others, twelve in all. [It annears 
that the sexual acts involved defects of realitv testing, 
judement and imoulse control, but within the neurotic rance. 
He also renorts a similar loss of judement anc innulse 
control when »olavine football, very often completely 
disreoardinp dancer. Asice fron these functions, he scems 

to have a low stimulus barrier for noise. I am not entirely 
certain of the significance of this latter fact. 


Subsequently, the Thematic Annercention Test (T.A.T.) was 
administered. This i3 a nersonality test which consists of 

a series of p.ctures to which the subject is asked to tell 
Stories. The results suerest that this man has difficulty in 
exnressing or dealine with or interratine areression. te did 
not see the guns in 3 3% in picture #8, and when nointed out 
to him, was unable to use them in realistic stories. Little 
fanily relationshiv was reflected in relation to picture #2, 
His resvonses to nicture 7 3° indicate a strict conscience 
and the resnonse to 13 NF shows stron¢ euilt feelings about 
heterosexual behavior which need exnloration an¢ treatment. 
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In summary: 


T used the dream material and T.A.T. stories verv extensively 
esnecially to tert this man's ability for dynamic inairnt 

and his abilitv to utilize intersretations and to work them 
throurh by annlving them to other asvects of his life and 
personality. , 


This ability for insight and for orofitine from it anvears to 
be very pood.. He is aware of the asocial nature of his acts 
and of their danrer and harm to himself, Turthermore, Tf 
believe that this man's sexual deviation is dynamically 
clearly consistent with his life history and the rest of his 
personality. ‘lis e7o structure is generally vell within 
normal or neurotic linits. 


In view of all the above and of the transsarency of the 
nsycholorical confiouration, the essential intactness of his 
eco, the oresence of euilt anc the peneral mental intactness 
of this man, it is my consicered nrofestional oninion that he 
will profit from hichly skilled nsvchoanalvtic nsyvchotherav,. 
I see such therary as taking nlace from three to five times a 
week and orohably lasting three to four vears. I see such 
skilled nsvchotherany as a complex war’ of unlearnine distorted 
wavs, and relearning wars of seeing oneself and others: this 
man hac learned to 3ce himself as small, incarable of filling 
an adult male rele like his father, seared of adult hesero- 
sexual roles; he needed to he a bipshot and a child to 
satisfy needs he could not satis*y in childhood. In therasw 
he will become aware of the osast situations that have shaned 
his nercentions and motivated his behavior, and eradually 
reshane them. In the introduction to a noxular hook on 
asvchotherany (THE TALKTN® CUPE by “orton Ilunt et ale, 

Harner and Row, 196%) T Aave connared this vrocess to 
rearranpine the components of a kaleidoscone. (Photocopy 
enclosed) Such theranvy would also have a suservisory as well 
as a sunrortive (and basically restructuring) effect. Under 
such circumstances he will not be a danrer to society or hime 
self, thouvh I would advise arainst anv occunational activity 
with bovs until such time as tne theranist decides it is 
advisable. 


Under such circumstances of nroncr treatrent, this yvoune man 
will eventually attain a nornal sexual life and will eenerally 
be able to function 211 socially anc occurationally. 


Litho 


Leorold Yellak, “.D 
February 28, 1974 
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REPORT OF IRVING BIEBER, M. D. 


Report of Psychiatric Examination 


Brian S. Fielding 
December 15, 1974 


I saw Brian S. Fielding on December 8, 1974 


in a lengthy psychiatric consultation enduring for over four 


hours. He described in detail all the events preceding his 
arrest and all those events relating to his trial and convic- 
tion. He informed me that he is coming up shortly for 
sentencing. My psychiatric examination and this report is 
oriented to furnishing the sentensing judge with relevant 
psychiatric data and a professional opinion. 

In early childhood, Brian saw relatively little 
of either parent. His father is a successful businessman, 
very much taken up with his work; his mother has always been 
active socially and philanthropically. Brian's early rearing ; 
was assigned to a nursemaid, a Hannah Quinn, who infantalized 
him and subverted what parental authority there was. He 
recalled that she often said, “Your parents don't really 
care about you. I'm the only one who really loves you.” 
Brian's mother has told him that she remembers Hannah Quinn 
saying to him, "You don't need your penis. I'll take it from 
you.” Though the intensity of Miss Quinn's contact with the 
boy began to decrease after his third year, she remained in 
the employ of the family until Brian was ten years old. 

Brian described his childhood relatiorship with 


his father as “miserable.” He saw little of him and when he 
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did his father paid him hardly any attention. Mr. Fielding 
clearly preferred his older son, Jonathan, three years Brian's 
senior:. According to Brian, his brother was “the apple of my 
father's eye.” In recalling incidents and situations from 
childhood, Brian talked about the atmosphere around the family 
dinner table. The father would carry on conversations with 
Jonathan while ignoring Brian's questions or comments. He 
felt shut out and overlooked. Yet, Brian greatly admired his 
father and still does despite the severity of the paternal 
rejection. He considers his father to be a genius. He thinks 


his mother is very beautiful but has only average intelligence. 


In probing his attitudes to women, I asked whether he has 


ever known a woman who was brilliant; he said he had not. 

Mrs. Fielding's relationship with Brian became a4 close one 
during his later childhood and adolescence. He told me that 
the only one with whom he had a genuinely positive relationship 
was with his mother. He also had an affectionate relationship 
with his maternal grandmother, a simple, European woman who 
was able to communicate her love for the boy without shadows 
and ambiguities. 

Brian had practically no dealings with his 
brother until after his arrest. Of Jonathan he said, "He was 
a miserable son-of-a-gun. He was very troubled as a youngstcr 
and played hookey a great deal; he wasn't very well liked.” 
Jonathan was treated by a psychiatrist, Dr. Maurice Friend, 


between the ages of 13 and 15. After this period he underwent 
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a dramatic change. He became an industrious student, was 

Phi Beta Kappa in college, entered and completed HNarvard 
Medical school and went on to become successful in his chosen 
field. 

Brian's preadolescent peer group relations 
were not satisfactory. lle never felt like one of the group 
and he was afraid of other boys. He remembered an occasion 
when a group of boys threatened to strip him, He was embar- 
rassed because he thought his penis was very small and he 
felt ashamed to be seen nude; he was frightened because he 
perceived the attempt to strip him as an expression of hosti- 
lity. He had very few close friends. Mr. Fielding once ac- 
cused him of choosing friends who were his intellectual in- 
feriors, ones he could dominate. Brian agrees with this 
appraisal. 

Brian was a top student, particularly good 
in mathematics, up until junior high school. He had enjoyed 
school ind was well liked by his teachers. Then his grades 
began to slide. His work was just about average in high 
school where he was considered to be an underachiever. He 
scored in the 600's and 700's in his college entrance boards, 
scores that indicate his superior intelligence. He graduated 
from high school in 1963 and entered Lafayette College. He 


achieved a B average in his freshman year but dropped out 


shortly after the beginning of his sophomore year. 
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Since 1965 Brian has held various sorts of jobs; 
the longest lasted for one year when he was a teller at the 
First National Bank. Prior to his arrest in October 1973, 


Brian's only real success was his football coaching. He 


attained professional caliber as a coach. He started this 


pursuit in 1966 as an assistant coach for the Bears, one of 
the teams in the Pop Warner League. In 1969 he became coach 
for the Colts of the Junior Pee Wee League. : His team was 
composed of boys between the ages of 8 and 10. He coached 
this team to an undefeated season and was then promoted to 
head coach for the Lions of the Pee Wee teams whose members 
were between the ages of 10 and 12. His team won all its 
games in the 1970 season and was proclaimed the national 
champion of the Pop Warner League in which several thousand 
teams competed. That year Brian spent all his time studying 
football and coaching. All this work was unpaid. He was 
supported by his father. 

From 1969 to 1970 Brian was president of the 
Mamaroneck Midget Football League and in 1970-1971 he became 
Commissioner of the Westchester County Pop Warner and Junior 
Football Leagues. In 1971 his team, the Lions, was again 
undefeated and was selected for the Thanksgiving game which 
took place in Dallas. The team won. The next year, a team 
made up mostly of new players maintained this impressive 
winning record including all the games in 1972 and the Thanks~- 


giving game which in that year took placc in Florida. Clearly, 
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Brian was an extraordinarily talented football coach, the one 
area where he developed and exercised his talents. In off- 
geason periods he spent his time unproductively and was 
chronically depressed. 

Brian's psychiatric history goes back to his 


childhood. As has already been indicated, he was a very in- 


secure child. At the age of 11 he was still attached to his 


security blanket which he called "Binkie.” He would rub the 
blanket with his hand and his tongue would go into sucking 
movements. He also had teddy bears as security objects until 
late in childhood. His two summers at camp were described as 
nightmares. He was frightened of the other boys and antici- 
pated sadistic behavior. At the age of 12 he was treated 
psychiatrically by Dr. Joseph Lander but there was little 
benefit. In 1964 when Brian was 19, he became depressed and 
anxious. He sought out his brother's psychiatrist and was 
treated for a brief period but after a few sessions discontinued. 
In 1969 he consulted Dr. Donald Cole but again had only a 

few sessions before discontinuing. After his arrest in 

October 1973, he voluntarily admitted himself to the West~- 
chester Division of Payne Whitney Hospital. The psychiatrist 
who treated him, according to Brian, told him that voluntary 
commitments were meaningless and that he would be kept there 

for a very long time. Brian says he is claustrophobic and 
cannot tolerate confinement. He became panicky at this hospital 


and prevailed upon his parents to transfer him to Greenwich 


Hospital. There he met Dr. Michael Zales, his present therapist. 
He has been working with Dr. Zales since then and sees him 

three times a week. Before his treatment with Dr. Zales, all 
Brian's contacts with psychiatrist had been unplesant and 


unproductive. 


Brian's life has taken a dramatic turn for the 


better since his arrest. His father has entered actively into 


the picture and has established the kind of constructive rela- 
tionship with his son that should have obtained in the past. 
Brian has been integrated into his father's enterprises and 
each consults with the other daily. Mr. Fielding has developed 
a genuine respect for Brian's intelligence and capabilities. 
Brian has returned to college and is enrolled at New Rochelle 
College where he has been doing well in his studies. He is 

due to get his degree in June, 1975. 

Brian has been working productively in his 
psychotherapy and has been acquiring insight into the problems 
that have caused him so much difficulty. There have, been no 
abnormal behaviors of any type in the past year. 

It is my considered opinion that Brian Fielding 
should be placed on parole and not be remanded to prison for 
the reasons that follow. For one year now, Brian has been 
leading a constructive, exemplary life. In the past fourteen 
months he has established a positive, mutually respecting and 
affectionate relationship with his father. Brian has entered 


into his father's business in a job that interests him and 
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offers a promising future. In addition, he is completing 


college. 


I have concluded from my many years of clinical 


experience with over 800 male homosexuals and as demonstrated 


in an extensive nine year study of which I was director and 
senior author (Male Homosexuality~-A Psychoanalytic Study 

of Male Homosexuals, published by Basic Books, Inc. 1962) 

that the father is the central and most determining figure of 

a homosexual outcome in a son. It is my opinion that male 
homosexuality ca»not develop if a son has a father who is loving- 
ly and constructively related to him. I have written on this 
point extensively and stated my views publicly on many occa- 
sions. My work with homosexuals and that of my colleague 

and associate, Dr. Toby Bieber, indicates that the most sig- 
nificant prognostic factor in the resolution of a homosexual 
pattern is the destiny of the father-son relationship as therapy 
and life experience unfold. The fact that Brian and his father 
have come together and have built a relationship of affection 
and trust and respect is, in my view, the most important 
positive factor in Brian's prognosis. I have often observed 
among adult patients the remarkable reparative effect when a 
father who had been an inadequate and traumatic parent changes 
to become a constructive influence. Further, for the first 
time Brian is being treated by a psychiatrist with whom he 

is working well and he hopes to continue his psychiatric treat- 
ment for as long a pericd of time as is necessary to completely 


extinguish his psychiatric symptoms and difficulties. A jail 
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sentence at this time would terminate and vitiate all that 
has been accomplished. With Brian's past psychiatric history 
of claustrophobia, anxiety and depression, it is predictable 
that incarceration would precipitate an agitated depression 
with a serious probability of attempted suicide. 

As a scientist I must consider the logic 
involved in sending Brian to jail as well as its effects on 
him and the community. It might be argued that punishment 
would produce an avers‘ve reaction to antisocial behavior 
and would prevent its repetition. The high rates of recidivism 
in psychiatrically untreated prisoners do not, however, 
support this view. What prevents repetition of antisocial 
behavior is the resolution of the psychopathology that 


motivates such behavior and this is accomplished’ in the type 


of psychotherapy Brian is now undergoing. piatever aversive 


influences punishment can conceivably exercise have already 
had its effect through Brian's arrest, the humiliation 
involved, the loss of his well earned popularity as a football 
coach, the loss of friends and all the realistic threats that 
accompany a conviction. It may also be argued that the 
juvenile community will be safer. The question is whether 
pedophilic acts do, in fact, inflict serious injury; for 
example, co pedophilic acts imprint a homosexual destiny in 
children who otherwise would remain heterosexual? In the 
study on homosexuality to which I referred earlier, it was 


demonstrated that a homosexual adaptation is forged within 
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tue nuclcar family. Sons do not become homosexual if the rela- 
tionship with the parents is not conducive toward developing a 
homosexual pattern, no matter that a child experiences the type 
of event we are considering. Aa inportant study by L. J. Doshay 
concerns this researcher's follow-up of a series of 108 boys 
who had been sexually seduced between the ages of 7 and 16. 
None in this group became homosexual as adults (The Boy Of fender 
and His Luter Career, Grune & Stratton, Me. 4.4 3943)4 

7 The above comments should not be construed as 
minimizing the ser_iousness of pedophilia nor as a justifica- 
tion for it. I merely wish to point out that the usual response 
to pedophilia as a heinous crine and utterly destructive to 
children and to their future is not born out by scientific study. 
Purenthetically, such prejudiced attitudes are apt to be dis- 
tributed in higher frequency and qualitatively of greater 
intensity in the less educated and undeveloped segment of the 
population. This, of course, would include most prisoners who, 
paradoxically, are often extremely pseudo-moral and tend to be 
Sudistic to child scxual offenders. This type of attitude con- 
stitutes an additional threat to Brian's sanity and integrity 


if he is imprisoned. 


Brian has been totally free of aberrant behavior 


for over a year, It appears to ne that his incarceration at 
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Psychiatric Report of Brian Fielding 


Date Examined: December 16, 1974 


Brian Fielding is a twenty-nire year old single, white, real estate 
investment specialist who was referred for psychiatric examination 
foliowing his conviction in New York on charges of sodomy, sexual 
abuse and endangering the welfare of a minor. Mr. Fielding is a 

tall, well-dressed, pleasant, bri¢ht young man who appears his 

stated ace and presents his difficulties ina clear and relevant 

manner, without evidence of psychotic thought disorder, hallucinations 
or delusions. He is well-oriented and his memory 1s not impaired. 

He ‘s cooperative, sincere and motivated for constructive goals. 


Past History reveals that Brian was born the younger of two boys 


having an older brother, John, currently age thirty-two, a pediatrician 
working for the Government in Washington. Brian describes his father 
as obsessive-compulsive, distant, one whom he saw relatively little 
as a child. He saw his mother as one who seemed to favor Brian, 
take his side and tried to give him attention. He felt he grew up 
insecure and by age ten, continued to have a security blanket. He 
was encouraged to see a psychiatrist at the age of ten or eleven, 

and did see a Dr. Lander. He said very little was accomplished and 
at the end of the session, after one year, he felt he was berated by 
the doctor and had bad feelings about psychiatrists, as 4 youngster. 
The second time he saw a psychiatrist was after he was at Lafayette 
Ccllege for about a year and was not doing well emotionally. He saw 
a Dr. Maurice Friend, chosen by his parents. This was apparently 
the doctor who had seen his older brother several years previously 
and had known his parents through the brother's sessions. He felt 
Dr. Friend was no help to him and only went one time. The third 
psychiatrist he saw was Dr. Coleman, in his mid-twenties, for 
several sessions. He said he resisted therapy, had twenty appointments 
but kept only six. He wanted to talk with Dr. Coleman about his sexual 
confusion, but had great difficulty in bringing this material into the 
sessions, 
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His only positive contact with psychiatry has been Dr. Zales 

who is his current therapist. He says he sees Dr. Zales three 
times a week and has been doing so for the past fourteen months. 
He feels a good rapport with [r. Zales, feels he has achieved much 
in therapy with him and plans to continue for as long as is required. 


His past sexual history reveals the following recollections: First he 
said he was exposed to a sexual difficulty by 4 nurse that his parents 
had hired. He does not recall this episode, which occurred somewhere 
around the age of one to three. He said he does not recall prior to the 
age of six. His mother had told him recently that she had walked in on 
the nurse telling him when she was dressing him that he did not need 
his penis, he'd be tetter as a girl. He said he does not remember that 
episode. His next sexual involvement was at the age of seven or eight 
when he said he was shrewd and saw a girl naked in exchange for her 
looking at his bare feet. What bothered him was that because of her 
behavior he had the distinct impression that there was & tunnel between 


the vagina and the anus ina little girl. He said he was introduced to 
mutual masturbation with boys at the age of eleven andahalf. He 
was also concerned about sexual relations with women, that that was 
something to be done only after marriage. He said he had an anxiety 
about women, sexually, and was involved only sporadically with 
adolescent boys when he was an adolescent in mutual masturbation 
activity. 


His first experience at heterosexual intercourse at about age twenty, 
was a negative one; he was anxious, frightened and the experience 
was not pleasant. Subsequently he has had some pleasant hetero- 
sexual experiences but they were always associated with women 

for whom he did not care emotionally. He has experienced a deep 
friendship with a woman but has no sexual interest in her. 


He describes his relationship with the athletic league in football as 

the high point of his life in the sense of pleasure obtained from activities 
for which he received much positive comment, praise and promotion in 
his social standing. This was especially important for him because it 
was an area that both his father and brother did not enter and he could 
find his own place in a most successful and productive manner. He was 
involved in community aspects of the football team, giving talks, at- 
tending meetings and obtaining much satisfaction from his position at 

the success of his footoall teams throughout the years. He said his 
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teams have never lost a game. This is very significant in view 
of the fact that his behavior is seen as even more compulsive and 
threatening to his position and the success he enjoyed. 


Ye discussed his feelings of insecurity, depression, unhappiness 
about himself, despite his successful career within the community 
and in the football league. One of the means that he had of dealing 
with his depression was through sexual outlets. His involvement 
became more intense when he became more depressed. 


It is significant to note the change in feeling, attitude and behavior 
during the past fourteen months since Brian has been in treatment. 
Prior to this time he has had a difficult relationship with his father, 
could not work effectively with him, but since therapy he has had 
much better relationships with his father and his mother, and feels 
more confident in himself, in his work, independently and with his 
father. His self-confidence is reflected his improved sexual 
identity and his attempts at resolving ma. of the difficult and 
serious problems that he has had with sexual confusion in the past. 


His means of handling his difficult emotional problems had been 
{mmature, impulsive and of a compulsive nature over which he had 
little control. The nature of this type of condition in the form that 
disturbed Brian is one of compulsive, uncontrolled expression of 
activities. The self-destructive aspect of this behavior Is quite 
obvious and reflects his depressive feelings of low self-worth. 

It should be clearly understood that a number of reople with sexual 
aberrations or misbehavior are reflecting, through the vehicle of 
sexuality, serious emotional conflicts which have little or no 

other means of expression. The turning point for these people is 
their arrests. It is then that the difficulties are brought into the 

open and when the individual is fortunate enough to begin intensive 
and necessary psychotherapy, he can resolve the underlying conflicts 
which lead to the expression of sexual misbehavior, It is essential 
that a person does receive such psychotherapy. Brian has been fortunate 
to have the services of a competent psychoanalyst, Dr. Zales, who is 
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treating him on an intensive, three times per week basis. 
Without this therapy Brian would continue with his sexual 
confusion and his serious emotiona! con‘licts which would 

likely reach expression again without treatment. Because of 

his current treatment, his positive approach to it, and his 
commitment to himself and to his therapy, my prognosis for 
Brian's condition is good. Pedophiles can be treated effectively 
without concern of recidivism, It should be noted that Brian 

has focused in the past much of his emotional conflict into this 
one particular area and has been 3ble to function quite effectively 
in a number of other areas which he continues to function well in. 
In fact, he appears to be functioning much better in other éreas 
as well since he has learned of his conflicts end has begun to 
resolve them. 


1 would strongly urge that Brian be allowed to continue in his 
current constructive therapeutic path, which, in my opinion, is 
the only successful! one for him at the present time. To take him 
out of his current situation and to place him in prison would be 
disastrous for several reasons: 


1. Brian needs the treatment he is getting if he 
is to continue to be productive and contribute to society 
and not regress to his former level of activity. 


2. Incarceration would undoubtedly cause such a regres~- 
sion in him and would undo much of the good that has occurred 
over the past fourteen months for him, 


3, The real dancer for a person convicted of this 
type of behavior in our prison system is evident to all who 
know anything about prisons. These men are harrassed, 
beaten and literally destroyed unless very special {solation 
methods are used to protect them from other inmates. 


4. Brian needs to be ina heterosexual environment 
which wil! promote his constructive efforts toward hetero- 
sexual relationships. He is learning to join feelings of love 
and sexuality with women, but this will take time, experience 
and proper psychotherapy. 
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For these reasons ] would again strongly urge for a probationary 
disposition with mandated psychotherapy. I would expect the 
treatment to be required for several years and feel that, with this 
type d@ management and disposition for this particular individual 

at this time, would be the most constructive one for him and the 
best possible one in the interest of society. This dispostion would 
allow the rehabilitation of a formerly seriously distrubed young man 
so that he could make a distinct contribution to society 3nd prevent 
further danger or threat to the youngsters in his community. Without 
s. th treatment and effective disposition, I would be very concerned 
about his prognosis. 


: ror Looe 
Robert L. Sadoff, M.D. 


I wish to describe briefly my experience in working with pedophiles 
and others involved in the criminal-legal process. I am currently 
Associate Professor of Psychiatry at the University of Pennsylvania, 
Lecturer in Law at Villanova University School of Law, Villanova, Pa. 
I have had a number of positions where I was evaluating or treating 
people involved in the criminal justice system. Initially Irana 
forensic psychiatry clinic at Temple University, 1965-1966. Following 
that, from !966 to 1968 1 was Director of the State Maximum Security 
Forensic Diagnostic Hospitai at Holmesburg Prison, where we were 
charged with the responsibility of examining and evaluating individuals 
within the criminal justice syste.n in Philadelphia and reporting to the 
judges of the Common Pleas Court. From 1965 to the present, I have 
been Consultant in Forensic Psychiatry at Norristown State Hospital, 
where weekly I chair a conference, evaluating between four and eight 
individuals who have been arrested and convicted for serious criminal 
behavior. 


For four years I was therapist of the Group Psychotherapy Program for 
Pedophiles at Philadelphia General Hospital, under tne direction of 
Joseph Peters, M.D. During those four years I treated over fifty 
pedophiles in croup psychotherapy. The dynamics of their difficulties 
were similar and! observed their treatment improvement, prognosis 

and emotional growth over the four year petiod. I am enclosing a copy 
of my curriculum vita on which you will notice the numbers of publi- 
cations that I have had, several in the sexual area. I am encicsing 
copies of some of the more relevant papers that I have published. I will 
be having two chapters in the next edition of the Comprehensive Textbook 
of Psychiatry. edited by Freedman, Kaplan and Sadock, bot® in the area 
of sexual behavior and the law, 
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Born; Minneapolis, Minnesota, | . Telephone; 215-TU 7-6144) 
February 8, 1936 


Education; 


Bachelor of Arts (B.A.), University of Minnesota, 1956 
Bachelor of Science (B.S .), University of Minnesota, 1957 
Doctor of Medicine (M.D.), University of Minnesota, 
School of Medicine, 1959 
Master of Science (M.S .), University of California at 
Los Angeles, 1963 


33 Credits in Law, Temple University School of Law, 1963-1966. 


Internship; 


Wadsworth Veterans Hospital, Los Angeles, California, 
General Rotating Internship: 1959-1960. 


Residency: 
In Psychiatry: UCLA Neuropsychiatric Institute, Los Angeles, 
California: 1960-1963. 

Military; 


Captain, U.S. Medical Corps, Walson Army Hospital, 
Fort Dix, New Jersey: 1963-1965. 


Other; 


Fellow in Forensic Psychiatry, Temple Univers ity Schools of 
Law and Medicine: 1965. 


*oard Certification: - 


pa 


Certified in Psychiatry by the American Board of Psychiatry 
and Neurology, May, 1966. 
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Licensure; Licensed to practice in: 


Minnesota Pennsylvania 


California New Jersey 
New York Massachusetts 


Current Academic Appointments; 
University of Pennsylvania School of Medicine: 


Associate Clinical professor of Fs,chiatry; 
Director, NIMH Program: Center for Studies in 


Social-Legal Psychiatry; 
Chief, Unit in Family Law, Division of Family Study. 


Villanova University School of Law: Lecturer in Law 


Associate Editor, Bulletin of the American Academy of Psychiatry & Law 
Editorial Board: Journal of Psychiatric Education 


Editorial Consultant: Journal of Psychiatry and the Law, 
r Award Board of the American Psychiatric_ 
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Lecturer in Law, Temple University School of Law: 1966-1972. 
Tempie University School of Medicine, Department of Psychiatry: 


Clinical Assistant Professor of Psychiatry: 1970-1972 
Previous Instructor in Psychiatry: 196S- 1969 


Appointments 
and Awards: Unit in Law and Psychiatry: 


Research Associate: 1965-1968 

Training Supervisor in Forensic Psychiatry: 1968-1972 

Director, Forensic Psychiatry Clinic: 1965-1966 

Clinical Director, State Maximum Security Forensic 
Diagnostic Hospital, Holmesburg Prison: 1966-1968. 


Associate Psychiatrist: State Correctional Institution at Philadelphia, 
1965-1968. - 


President: American Academy of Psychiatry & the Law,1972-1974. 


Member, Board of Directors: Montgomery County Mental Health/ 
Mental Retardation Ass'n., 1972-1974. 
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Consultant in Forensic Psychiatry: Norristown State Hospital, 
Norristown, Pa. 1965 to Present 


Participant, Crime Commission of Philadelphia, Research Project 
on Coordination of Psychotherapy for Criminals, 1966. 


Faculty Member: Third Judicial Sentencing Institute for Pennsylvania 
Judges, Allentown, Pa. December, 1966. 


Group Psychotherapist, Sex Offender Research Project, Philadelphia 
General Hospital, Penna., 1967 to 1972. 


Faculty Member: Crime Commission of Philadelphia Forum Presentation: 
“Treatment of the Mentally Il] Offender", June, 1970. 


Moderator: Panel on "Sex Offenders, Abortion and Divorce”, Pennsylvania 
Medical Society, annual meeting, Lancaster, Pa., Sept. 1969. 

Consultant in Forensic Psychiatry: Albert V. Cutter Psychiatric Boards 
Review Course, Buffalo, N.Y., 1967 to Present. 


Consultant to Broadside, a community foster home for adolescent boys, 


Philadelphia, Pa. 1970 to 1973. 


Member, Board of Directors and Chairman of Committee on Research 
and Development of TODAY, Inc., (Treatment for Drugs 
Among Youth) a residential drug rehabilitation center, 
Bucks County, Pa. 1970 to Present. 


Invited guest lecturer in forensic psychiatry at the following: 


Villanova Law School, 1966 

State University of New York at Buffalo, 1968 

University of Wisconsin, Dept. of Psychiatry, 1969 

Rutgers University School of Law, 1969 

University of Minnesota School of Medicine, 1970 

University of Miami, Dept. of Psychiatry, 1970 

University of Miami, Medical-Legal Institute for Attorneys, 1971 

The Mayo Clinic, Rochester, Minn. and Rochester State Hospital, 
' Dartmouth University Schoo! of Medicine, Hanover, NH, 1972 

University, of Missouri, Columbia, 1$23 

Emory University , Atlanta, Ga. , 1973. 
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Presented papers: 
American Trial Lawyer's Ass'n, 
New York State Trial Lawyer's Assn. 
Montgomery County (PA) Trial Lawyer's Assn. 
_ Pennsylvania State Trial Lawyer's ASSN. 


Professional Affiliations; 
American Medical Association 
Pennsylvania Medical Society 
Montgomery County Medical Society 
American Psychiatric Association (Fellow- 1971) 
Member: APA Committe on Law & Psychiatry, Task Force 
on the Right to Treatment, 1974-75. 
Pennsylvania Psychiatric Society (Fellow, 1969) 
Member: Committee on professions and Associations, 1972. 
Philadelphia Psychiatric Society 
American Academy of Psychiatry and the Law (president, 1972-1974) 
American College of Legal Medicine (Fe llow-1970) : 
Member, Committee on Legislation, 1972. 
American Academy of Forensic Sciences (Fellow, 19723 


Hospital Appe intments: 


Temple University Hospital 1965-1972 
Abington Memorial Hospital 1966-1969 
Philadelphia General Hospital . 1967 to present 
Albert Einstein Hospital, Northem Div. 1971 to present 
Norristown State Hospital 1965 to present 
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Presentations Given; ° 


Presentation to the District Attorney's Conference, Media, Pa. 
November, 1972. Address entitled “When to Call the Psychiatrist". 


District Attorney's Conference, Media, Pa., November, 1972 
Pael discussion on"Predicting Dangerousness of Offenders” 


Montgomery County Trial Lawyer's Association, October, 1972; 
“The Psychiatrist in Personal Injury Cases". ‘ 


Pennsylvania Trial Lawyer's Association. january, 1973, 
“The Psychiatrist's Role in the Evaluation of Tort and Personal 


Injury Cases". 


Sixth Judicial Sentencing Institute, Pennsylvania Crime Commission, 
January, 1973, Cherry Hill, N.J. “Evaluation and Disposition of 
Offenders”. ‘ 


American Academy of Forensic Sciences Meeting, Las Vegas, Nevada, 
February, 1973, “Evaluation of Amnesia in Criminal Situations”® 
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March 18, 1973: Emory YIniversity, Atlanta, Georgia. Department 
of Psychiatry end School of Law, “The Psychiatrist and the Lawyer: 
Can They Work Together?“ 


March 16, 1973: Atlanta, Georgia, Conference on Law and Psychiatry 
(co-sponsored by Psychiatry and Law Committee of the APA and American 
Academy of Psychiatry and the Law) Responseto presentation on the 
Psychiatrist in Personal Injury Cases. 


April 12, 1973: Grand Rounds, Reading Hospital, “The Doctor as an 
Expert Witness”. 


~ Sept., 1973: Reading Hospital, Department of Psychiatry, 
“Sexual Offender and the Law". : 


May 6, 1973: American College of Legal Medicine, Sen Francisco, 
California, “The Psychiatrist and Legislation” 


May 6, 1973: American College of Legal Medicine, Pane] discussion 
on legislative applications in medicine. 
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May 9, 1973: American Psychiatric Association, Honolulu, Hawaii: 
“Comprehensive Training in Forensic Psychiatry" 


- Moderator: Panel on “Patients' Rights and the Right to Treatment, 
May 10, 1973. 


- Participant: Panel on “Criminal Responsibility and the American 
Law Institute Model Penal Code", May 8, 1973. 


June, 1973: Discussant, "The Right to be Different", by N. Kittrie, 
American Orthopsychiatric Association Meeting, NYC. 


October, 1973: Panel Discussion on "Training in Legal Psychiatry". American 
Academy of Psychiatry and the Law, Annual Meeting, Pittsburgh, Pa. 


March, 1974: "Informed Consent, Confidentiality and Privilege”. 
APA-AAPL Meeting in Phoenix, Arizona. 


May, 1974: American Psychiatric Association, Detroit, Michigan 
Panel Moderator: “Training in Legal Psychiatry" 


October, 1973: University of Missouri: “Criminal Law and Psychiatry” 
to be published in Tournal of Operational Psychiatry. 


September, 1973: (with R. Pakola, M.D.) 
“Capital Punishment: A deterrent for Major Crime?” 


Penna. Report of the Governor's Justice Commission on Capital Punishment. 
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December 23, 1974 


Honorable John J. Clyne 
County Court 
Westchester County,N.Y. 
CONFIDENTIAL 


Re: Brian Fielding 
Indictment No. 26/74 


Dear Judye Clyne: 


I have been asked to examine and evaluate Mr. Pielding 
iin regard to his sentencing. 


I interviewed Mr. Fielding on three separate occasions 


for a total of approximately three hours. I have also read 

a number of reports prepared by other psychiatrists including 
that of Dr. Zales, with whom Mr. Fielding is in psycho- 
therapy. The latter report, along with my own interviews 
have permitted, ‘to assess not only Mr. Fielding's psychiatric 
status but also both his progress in psychotherapy and his 
potential for rehabilitation. 


At the onset I would like to mention my work in the 
area of forensic prychiatry (I have attachcl ‘hereto a 
bricf curriculum vitae). In addition to being a psychiatrist, 
I am also a lawyer. I amon the faculties of both the N.Y.U. 
Medical School and the N.Y.U. Law School and am the Director 
of the Forensic Psychiatry Services at the Bellevue Hospital 
Center. As such, I am in charge of the Psychiatric Prison Ward. 
In the course of my years at this facility, I nave had the 
opportunity to evaluate, literally, thousands of defendants 
referred by the courts of the First Department. (The number 
of defendants admitted to this facility anndassy is approximately 
1,500). 


As I mentioned above, in preparing this letter I had the 
opportunity not only to interview the defendant, but also to 
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read the reports prepared by other doctors including Drs. 463 
Zales, Bellak, Gaylin and Bieber. We are all, by and 
large, in agreement and have arrived at the same conclusions 
independently in regard to the etiology of Brian's sexual 
disorder, the severity and uncontrolability of the impulses 
under which he was laboring as well as his progress in psycho- 
therapy. So I shall not therefore, repeat here our assessment 
of Brian's personality and character and our understanding 

of the underlying dynamics of his psychopathology. 


Before I add my personal comments, I want to note 
that I share with Dr. Bellak a strict view of and grave 
concern with those aspects of the criminal justice system 
wnich relate to the protection of the community. As you 
might expect, my constant contact with defendants that I 
examine has lead me to become acutely aware of the urgent 
need fox society to protect itse)f by the incarceration of 
dangerous and,’o~ violent habitual criminals. Unfortunately, 
{I have also learned that the opportunities for rehabilitation 
or psychiatric treatment in our prisons are minimal. 


I shall not belabor these points. They have been too 
well stated by others. Rather, I would like to describe 
tc you the outcome of a case very similar to the one at hand. 
( In the interests of confidentiality I shall omit his full 
mame). Mr. Lewis V. was a 30 year old school tcacher at the 
time of hia arrest. We was found guilty of sodomy in the 
first degree with two ten year old boys. These boys were 
students in his class. It is interesting to note he had 
very much helped these boys, not only with their work in 
school, but with their adjustments in general. He too was 
very close to the members of their Comilies who welcovred him 
into their homes and were grateful to him for his efforts on 
behalf of their sons. He was like a member of these families. 
Furthermore, it was clear that he had identified with these 
boys and had tried to give them everything he felt he had 
lacked in the past from his father: concern, guidance, etc. 


I was asked to cxamine iiewis and report to the judge 
my findings as to his psychiatric status as well as the 
proqnosis in regard to rchabilitatien. In my report to the 
judge, on the basis of the facta as I saw them, I urged that 
hewia not be rentenced to jail. We was sentenced to five 
years probation, and I began intensive psychotherapy with him. 
Ne did vary well. Of course, he had lont hin job with the 
Neard of Education. But he did obtain another job and auccecdead 
very well at it. He has continued to do no well that I was 
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recently informed by the Department of Probation that because 
of his exemplary progress they are discharging him before the 
end of his sentence. 


It is truly remarkable how similar in background Lewis 
v. 4s to Brian Fielding. Not only was the family structure simi-~ 
lar but Lewis also had an older brother who was a very succes_- 
ful physician. Like Brian, Lewis gravitated toward work with 
young boys. In Lewis's case it was grad: school teaching; 
in Brian's case it was athletics. And, in both cases, in all 
other respects their lives were beyond reproach and their 
records impeccable. 


These men are not typical criminals, nor were typical 
criminal acts involved. They were, in a manner of speaking, 
possessed, their judgments and reality testing were markedly 
impaired, and the impulses that they struggled with were 

tragically beyond their control. 


Like Brian, my patient Lewis had always been uncomfort- 
able with his circumstances. In both cases, they were highly 
motivated to change their lives, and hoped they could lead 
normal lives. Indeed, they did not will to be afflicted with 
their mental disorders, and in both cases their situations 
were fraught with constant tension and anxiety. They were 
both always frightened and never happy with their deepest 
feelings. Both had sought holp before they got into trouble with 
the law. In a sense, Society, or at least Psychiatry, failed_them. 


Finally, like Brian, the manncr in which Lewis behaved 
indicated a strong wish to be caught. Such behavior belics a 
very harsh conscience, rather than the absense of one. Mis 
wish to be caught is, or course, 4 plea for help, but at the 
aame time all that was valuable to him has been lost. And 
yot,this man need not be lont to socicty. As TI said, Lewis 
is now functioning in the community. And tho same is possible 
for Brian if these next crucial months and years permit it. 


In my opinion, the prognosis for Brian's complete 
recovery in vecy high. Under the present circumstances, there 
is virtually no chance that he would be involved again in 
behavior dangerous to the community. 


Brian realizes now the magnitude and enormity or what 

- he was involved with. Indeed, he becomes extremely agitated, 
upset, guilty and depre ed when discussing it. It in now 
clear to him how at that time hia judanent was overcome by 
the rmtrenath ef his impulses which becaine jrresistable. 


On tho other hand, I was impressed by the fact that he 
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is not wallowing in self-pity, as I have sem others do, but 
rather, despite his tears, he sort of sets his jaw and puts 
his faith in his family, his friends, and his doctor to 

help him overcome the confused disordered and troubled part 
of him. He wishes his psychotherapy were proceeding more 
rapidly. He hopes someday to marry and have children. But . 
his continued progress reauires continued intensive psycho- 
therapy with Dr. Zales. In addition, his continued progress 
at this point reouires a heterosexual environment. For these 
reasons I would strongly urge that Broan not be sentenced to 
jail. 


In this regard, I am also concerned that incarceration 
ina jail<would constitute a real and present danger to Brian's 
physiciab as well as mental well being. Having direct medical 
responsibility for a prison, I am very much aware of the physical 
dangers to a defendant such as Brian. The dangers of assaults 
and sexual attacks by the worgt elements-the truly psychopathic 
criminals- are ever present. The effects on Brian would be 
devastating. Not only would any progress be halted, but the 
chances, under those circumstances, are good that he would 
regress, perhaps become fixed in a homosexual orientation, and 
further might very well become more depressed and suicidal. 
I myself have seen a number of cases such as this.’ (Suicide 
in prison is a subjcct with which I am quite familiar. As Director 
of the New York University Center of Forensic Psychiatry, I 
prepared a symposium late last year on this subject, and I 
enclosed the brochure for the symposium). 


Although my primary diagnostic impression of Broan 
is pedophilia, there is a substantial element of depression, 
and he must be observed very carefully in this regard. 


For all the reasons I have cited, I do hope that you 
will sentence Brian to a period of probation rather than 
incarceration. 


Sincerely, 


pe 
Z ‘dae gl) “Cyallie-—4 ‘) 
Henry/C. wednstein,M.D. 
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MEDICAL SCHOOL: 


New York University 
New York, New York 
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Montefiore llospita) 1965-1966 
Bronx, New York 


(Mixed Medicine, 


NATIONAL BOARUi! 


M.D. LICENSURE: 
New York State 
RESIDENCY: 
Albert Einstein College of Medicine 
Bronx, Ncw York 
residency in Psychiatry 1966-1969 
(Chief Resident 1968-1969) 
POST-RESIDENCY TRAINING: 
New York University School of Medicine 
New York, New york 
Fellow in Psychiatry 1969-1971 
New York Psychoanalytic Institute 


New York, New york 
Candidate 
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EMPLOYMENT, MEDICAL: 


New York University Medical Center 
(Bellevue Hospital Center) 
New York, New York 


Forensic Psychiatry Services 
Staff Psychiatrist 
Director 


ACADEM{!(® PCSITIONS: 


Albert Einstein College of Medicine 
Bronx, tlew York 
Assistant Lecturer in Psychiatry 


York University School of Medicine 
York, New York 

Teaching Assistant 

Clinical Instructor 

Assistant Professor of Psychiatry 


York University School of Law 
York, New York 
Adjunct Assistant Professor of Law 
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etter from Anne Vitale to Honorable John J. Clyw (OF Rockland Qarenset 
Dated December 14, 1974, Submitted in Support of 
Wamearonsehk, .4.79F43 


Petition for Writ of Habeas Corpus 
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TELEPHONE B69-7269 


Mr, Jack Auspitz 

Paul, oe aeapietg t 
Riefkind, \ t & Garrison 
345 Park Avenue 


vw 


New York, . 2. 


Dear Mr. Auspitz: 
Mr. Brien ha 
sive psychotherap) 
week basis since 
been supplented 
society. He is no 
no threat to socie 


Treatment over the past six montns 4 ng which time 
he has been confined pursuant tc Co t orde has been 
concerned with his der ssion and & at the threat 
of inearceration, his full and remorse at past activities, 
and his erief at the deterioration of his mother's health 
directly attributable to nis legal di culties. 
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AFFIDAVIT OF VINCENT W. LANNA IN SUPPORT OF MOTION. 


SUPREME CRT OP THE STATE OF SEW YORK 
APPELLATE OIVISION 1 BBCOUD DEPARTYErT 


TRE PBOPLE OF THK STATS OF NEW YORK 
~aqgainst— 
BRIAN 8S. PIELDING, 


De fes4ant. 


ie ae ee a) a a a ae ae ae 


STATS OF BBW YORK ] 
COUNTY OY en , 
VINCEY W. LAMEA, beieg duly ewo. , Geposes and says: 
1. That he is one of the attorneys and trial oveneel 
in connaction with the above named defendant relative to this 
Indictment. 
2. This Indictmant was handed up by the Westchester 


County Grand Jury and the defeadant was arraigned in March of | 


1974 and charged with the following: | 


(1) Seven eeparate counts of sodemy secon! — 

(2) Twenty-four azeparate counts of sexual abuse | 
in the second degree; 

(3) Seven seperate counts of sexual misconduct: 


(4) Fourteen separate counts of endangering the 


| 
| 
| 
welfare of a child. 
3. The defendant entered please of not guilty to each 
and every count of said Indictment and then instituted seonyenier’ 
4o¢tions pursuant to the rules of the Court. 
WS 


The last of tir defendant's motione wa dceaided by 4 


| 
{ 
decision of that Court dated October 8, 1974. | 
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4. On the 10th day of October, 1974, the People serve 
upon your deponent copy of an Order to Show Cause returnable on 
the 18th day of October (a copy of which is attached hereto anf 


made a part hereof and marked ae Exhibit "A"), which sought a 


to your deponent, an answer wes submitted (a copy of which is 
attached hereto, made a part hereof and marked Exhibit °B") re- 


sisting said application. 


preference in this criminal trial. Coming as a complete ai 
| 
| 


S. Thereafter, and an the 15th day of October, 1974, | 
your deponeat when appearing for the return of said motion for 
preference, befere the Honorable James Caruso, the Administrati 
County Court Judge of this County, was advised on the record 
the Honorable John J. Clyne, County Judge of Albaay County had 
been appointed by the Appellate Division of thie Department on 
October 9, 1974, to preside relative to this Indictment. In fact, 


Judge Caruso designated a Part VI of that Court for that very 


A A 
——_—__ eo 


reagon. La 


6. Prior to Judge Clyne taking the bench on the mom og 


af October 15, 1974, your depenent eat with Judge Clyne, Judge 


= ed 
ce NT = 


Caruso, William Fredericks, Beq., the Assistant District atrorney 


assigned to thie case, in the robing room and oertain conversations 
were had relative to this cass. These conversations were off t 
record, and in substance revealed to your deponent the yeti 5 
of Judge Clyne, the ‘ct that Judge Clyne had examined the motign 
papers and angwering affidavit relative to the preference applid¢e- 
tion and was inclined to deny sam. Nevertheless, Judge Clyne | 


told your deponent that he (Judge Clyne) was prepared to proceed 
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tc trial on Octod © 77, 1974. Your deponent in tne pe sence of 
hoth Judge Caruso and Judge Clyne, informed the Court chat fn 
efoct A croference was being granted and that your devone *- ‘na 
ia a Colonel in both the United Stater Army Reeerve an’ the Ratti 
Guard of the "Inite@ states, State of New York, ig sctually under 
orders to report for a period of active duty on Nowiber 3, 1974 
to Fort Knox, Kentucky. This period of attendance war to co: clude 
on the f&th *ay of November, 1974. The application sor a4 4 
anti aut. n++endance was wade in July of 1974, and » copy of 
ecid orders, dated mugust 20, 1974 are attached hereto. mare 
port hereot and marked as Exhibit “C”. 

he attendance a. thie military school is extrocmaely 
important to your deponent for the reason that an officer in the 
military must maincein his proficiency on * vearly Danis #2 ie & 


be retained by the yearly retention examination boar’. 


In edditin., your deponent edviord the Cort ne mee 


. ume ago he had a case markec in the Dietrict Court for th: 
southern District of New York, (Ub v. Louis Gaicek, 74 (~. eo") | 


cnarles %. Metzner, o Iistrict Juayge of that District, oF: Tower r 


for a day certain, the trial to commence before the Hono. ble 


13, 1974, &8aid trial date was fixed by Judge Metzner, tay.iag uke ’ 


coc-esideration your deponent's otherwise active duty cwnnttmen® ‘ 
well an hin xnctive trial practice in the County o1 Westchecter. 
Judge Clyne, curtly and rudely inforred yer wonnent 
that he woald honor neither commitment and that thir tria) would| 
precee’ sn vetober 2eta,. | 


A86 


138 a 


AFFIDAVIT OF VINCENT W. LANNA IN SUPPORT OF MOTION 


Y. Thereaftor, Judge Clyne took the bench, and on 
the record followed substantially the same procedure ag had al- 
ready been discussed. A transcript of said proceeding is attached 
hereto, made a part hereof, and marked as Sxhibit "Dp". 

6. Following the discouxse on the record, your deponent 
along with the Assistant District Atterney and Judge Clyne re- | 
tired to the rebing room (however, witheut Jedge Caruso on this | 
oceagion) at which tim your Gposeat meade iaguiry of Judge ciyep 
as to why he had been@lected to sit on this Indictment. This | 
inquiry wae slee made of Nr. Fredericks, the Assistant District 


Attorney whe was present. Both replied that they were unzwere 


as to the reasons therefor. 
At about this point, Judge Clyne made inquiry as to 
whether or not there could be any digpesition by way of plea 
megotiations. The Asai stant District Attorney, Mr. Fredericks, 
indicated that he was not certain, but he would arrange to dis- 
cues this with hia superiors and get back any such information | 
to Judge Clyme. At that same time, Judge Clyne informed your mm 
ponent, that ewen if there were a disposition by way of plea | 
negotiations, that the defendant herein would be incarccrated. | 
Judge Clyne also infom ed your deponent, that ghould any plea | 
negotiation be rejected, and that the defendant go to trial and 
be found guilty, that the sentence might be sore severe. | 
It is incompreheasibie to your Gepomest how a Judge | 
could have arrived at such a conclusion relative to inearce ration, 
without being familiar with the factual posture, the background | 
of a defendant, and witout the requirements of a pre-sentence | 
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Your deponent 41d indicate to the Court that he would | 
geek to have other aounsel handle thie case because he found it 
extremely difficult to set asiZe both his military commitment , 
ané hia Yoderol trial commitasat. 

9. Theresiter, and em the 1l@th day of October, 1974, 
your Gepenent received a letter, a copy of which was sent to 
Judge Clyne, from the Hoacrable Joreph F. Gagliardi who is the 
Administrative Judge of the Minth Jadicial District, which corres- 
pondence gave the reason for the appointment of Judge Clyne, 

A copy of that letter is attached hereto, made a part hereof andl 
marked aa Exhibit °B". 

The contents of that correspondence, although sad, wa 
rather eurprisiag tc your deponent, for obviously whemever the 
grandson of Judge Gagifardi is, he does not have the same sur- 
nase and your Gepceent finds himeelf in more of a dilemma than 
he was prior to such revelatiea. 

Following the receipt of this letter, your deponent 
made arrangements to visit with Judge Gagiiardi, who as this Cou 
knows is the Administrative Juége of this District, om October 22nd, 
1974. Altheus® Judge Gagliardi received your deponent most condial- 
ly, and in fact hed acknowledged said appointment, it was Judge _ 
Gagliardi’s opinion that in view of his personal involvemeat thak 
he wae not at liberty to inect himself in this case and would | 
not discuss said satter from any standpoint, adjournment, diequal i- 
fication of Judge Clyne or otherwise. It was Judge Gagliardi‘s | 


Court. 


Airection that your deponenc make application directly to this | 
{ 
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* 


JudgeCaruso, the idistrative Judge of the County 
Court of Westchester, has t2.an the sam ponition. 

As a result, you: Ceronent has inutituted these pro- 
ceedings. 

10. Your depenesat his spelen with the Gefendant rela- 
tive to another trial attorney being waboti.tated, but the de- 
fendaat is extremely opposed te euch a prevedure, In addition | 
and in complete candor, it woald be wirtuslly impossible for new! 
trial counsel to be prepared within a matter of a week to ten days 
in a caee quite as complex as the present Indictment. For | 
reasons as well as the fact that your deponent eould be availabl 
at some time after Kovesber 18th, 1974, it appears axbitrary and| 

capricious of dude Clyne not te have honored both the military | 
| and YeGeral Court commitment of your éepencent. 

Tm e@dition, thie is a relatively new indictment aad 


| 
| 
no ressons have been advanced om or off the record, as to why me 


case mist mowe om October 2@th ami m other Gate. Certainly, 

Judge Clyne left your deponent with the impression that he was 

being moet arbitrary. | 
Your Gepenent is extremely ge lect ful as to his active : 

@uty military tours and the same are not easily changed or canceled 

except in the most urgent and extreme situations. In fact, your 

Geponent utilizes what others might Geem as vacation time to 

participate in these military tours. Also, it doss not seem fair 

that where Judge Metzner, theDistrict Judge fixed a trial date 

out of consideration for your Geponent's busy trial calendar in 


} 
| 
| 
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Wentchestar, that Jedge Clyne should just arbitrarily ignore & | 
prior fixed enjyogenont. 

1l. At thie juncture we feel this Court should take | 
cognizance of the fact that this cars involves a defendant who 4 
on bail and rot incarcerated. The action of giving thie case & 
preference for trial will advance it ahead of hundreds of older 
casas, many of which involve defendants who are in jail. We 
respoct fully subexit that the aetion taken herein could be misin- 
terpreted as being precipitated by virtue of the fact that one 0 
ths victims has @n influential crandfather, and, therefore, show a 
be gives preferantinl troatment, Ve are cure that this is not 


imprereion witch was intended bat we think the Court will agree 


not have the sane relationships as one of the victims in this ca 


that thie could very well be inferred by other litigants who do ' 


ror this reason too, urge that this case be handled | 

in the regular coures of business and without resort to an | 
out of County Judge. 

12. In addition, and in view of the remarks of Judge | 
Clyne relative to absolute inearceration while in the robing ° 
and uow in view of Judge Gaglardi'’s letter, a copy of which was 
eent to Judge Clyne, it is the furtie r application of your deponent 
that Judge Clyne be Aisquelified from acting in this case. 

An application for disqualification wee made to Juige | 
Clyne by telephoning his chambers in the County Courthouse, city| 
of Albany, however, Judge Clyne refused to disqualify himself | 


| 


and so told your deponent. 
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in examining Jodge Gogliardi's letter and the re one 
for the assignment of a Judge from outside the Dietrict, it cer- 
tainly would have appeared the wiser course not to have eeeahels 
to the newly assigned Jurist the reasons therefor. Indeed, it 
would sppoar extremely difficult, if not impossible, for a brot 
Jurist to divorce his personal feelings in a crime the nature of, 


| 
Which this Indictment recites, where he is aware of said relat ion- 


ship. Thies, coupled with Judge Clyne's absolute mandate of 
incarceration, without following any of the required guidelines | 


relative to sentencing, impells your Geponent, in the interests | 


of justice, in fairness to the defendant, to request that Judge | 
Clyne be diequalified from ecting in this Indictment. 


No prior applicatioca “tor thie ‘Feligt hep been requeste 


Sworn to before me this 


23rd Gay of Octeber, 1974 
Bee Y —, ae 


BLIC, $ 
BOT ART ee 60. 3021150 


Cu nty 
AD’ rn ggnta one 
Pol 7 in ; 
Comrnssion Expires March 30, 19. ZJ 
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AFFIDAVIT OF ANNE VITALE REGARDING MEETING WITH SENTENCING 
JUDGE JOHN R. CLYNE. 


SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION : SECOND DEPARTMENT 


_— oe wm, oo OF ae oe oe ee a oe ae oe oe 8 Ee AO SO Sh A a nae a OO ae ae ee a ae ae SE 
THE PEOPLE OF THE STATE OF NEW YORK 
Respondent, 


AFFIDAVIT 
“~against- 


Defendant- 
Appellant. 


COUNTY OF NEW YORK 


ANNE ‘ , being duly sworn, deposes and says: 

oe friend of defendant-appellant, Brian 
Fielcing and am making this affidavit to describe a meeting 
which took place between me and Judge John J. Clyne on December 30 
1974. 

2. I have been a close friend of the defendant- 
appellant Brian Fielding for several years. When Brian informed 
me that he was to be sentenced on January 2, 1975 in the County 
Court, Westchester County, I wrote a letter to the sentencing 

‘judge, Judge John J. Clyne, requesting leniency. Sometime in 
|| December 1974, I was informed that Judge Clyne wished to meet 
with me. The meeting was arranged for December 30, 1974 and 


lasted for more than an hour and a half. It took place in the 


chambers of Judge Clyne in Albany, New York. 


ST COPY AVAILABLE 
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3. My conversation with Judge Clyne rambled over 
many matters insiuding my own background, my relationship with 
Brian, my philosophy of sentencing, etc. I will limit this 
affidavit to only a few of the matters discussed. 

4. I asked Judge Clyne why he had sent for me. He 


said that I had been mentioned in Brian's letter to him and in 


other letters as well as the probation report, and that he was 


’ ’ 


impressed with my letter to him. 

5, I pleaded with Judge Clyne not to sentence Brian 
to jail. I said that jail would have a detrimental effect on 
Brian. I asked Judge Clyne if he had read the psychiatric 
reports which indicated the detrimental effect that jail would 
have. Judge Clyne said that he had read the reports and that 
he had gone over all of the jargon that the psychiatrists had 
used. I said that it was not jargon and that I knew that the 
psychiatrists were stating the truth. Judge Clyne said that 
there was a time before psychiatry that we condemned the criminal] 
along with the act. That the world wou'd be better off if we 
continued to do this. 

6. Judge Clyne asked if he didn't send Brian to 
jail, how would he deal someone who could not afford all of the 
psychiatric evaluation and therapy which Brian had received. I 
jsaid that they. should be given the same opportunity. Judge Cly! 
said that if it were I who were convicted, I would be in jail 
right now because I could not afford all the legal and psychiatr 


fees. 


BEST COPY AVAILABLE 


a oauioans ‘ 
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7.. I said to Judge Clyne that in this case the law 
does not require a maximum jail sentence--that probation is 
allowed. Judge Clyne said that he could not grant probation. 

I asked.why not. He said that a sentence of probation would , 
mean that he was condoning the crime. Judge Clyne read the 
statutes to me. I said that these statutes do not require jail 
sentences. That therapy would bring on rehabilitation. Judge 
Clyne said that sex offenders were the most difficult to rehabili 
tate. I asked if Brian could receive therapy in prison. Judge 
Clyne said he did not know. I asked him if he knew how important 
therapy was for Brian. He said he did not think it was important. 

8. I told Judge Clyne that he was ignoring the 
psychiatric reports which indicated possible self-destructive 
tendencies if Brian were sent to jail. I said that I had seen 
Brian during the 10 days he spent in jail after the trial and 
that I saw the horror and pain that Brian was suffering and I 
knew that suicide was a possibility. Judge Sivne said that 
maybe it would be for the best. 

9. Judge Clyne repeatedly asked what the community 
would say if he did not sentence Brian to jail. He asked what 
the bus driver would say. I said that I knew the community and 
that they did not want to see Brian in jail. I asked Judge 
Clyne if he had read the letters from the people in the community. 


10. Judge Clyne and I talked about many other things 


which are mot included in this affidavit. 


ae ae A 


Sworn to before me 
this day off i, 1975, 
Y 


Omni ° fo 


BS 


Answer (Judge Clyne). 


NEW YORK SUPREME COURT 
APPELLATE Divsion : Seconp Dept. 


[SAME TITLE) 


AYFFIMAVIT 


Joan J. Cire, being duly sworn, deposes and says: 


1. That he is County Court Judge of the County of 
Albany and has been assigned by Order of the Appellate 
Division, Second Department to the County of West- 
chester to hear and determine the matter of the People 
against Brian Fielding. 


2. This affidavit is submitted in answer to the affidavit 
of Vincent W. Lanna, attorney for the defendant Brian 
Fielding, in support of an application for an order direct- 
ing your deporent to disqualify himself from presiding 
at the trial of the said Brian Fielding. 


e 

3. I made arranyements to meet with counsel represent- 
ing the people and the defendant in that case on October 
15, 1974. Before calling the case there was a discussion 
in Judge Caruso’s office with the attorneys concerning the 
matter. During that discussion I indicated to the attor- 
neys for the respective parties that in view of the order 
of the Appellate Division, Second Department assigning 
me to the case it was my intention to proceed to trial on 
October 28, 1974. Mr. Lanna voiced objection to this 
proposal and indicated that he was committed to a case in 
Federal Court on either November 3rd or November 4th, 
and farther that he had a National Guard commitment at 
Fort Knox for November 3, 1974, although that was not 
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his principal reason for not wanting to proceed to trial 
on October 2S, 1974. I took the position that if he was 
actively engaged in trial at such time as the federal case 
were to be reached the federal case would have to await 
the conclusion of the criminal trial in Westchester County. 
At no time in our conversation did I raise my voice, make 
any off-color rermarks, nor in any way berate or down- 
grade Mr. Lanna’s request. I simply stated firmly and 
succinctly that it was my intention to commence the selec- 
tion of the jury in this case on October 28, 1974. No more, 
no less. My reason for selecting the date October 25, 1974 
was based upon the fact that it would best fit info my 
calendar situation in Albany County and result in a 
minimal loss of jury trial time in my own county. 


4. Following the appearance in open Court, which 


appears as Exhibit ‘“D” on this application, the Assistant 
bh ’ 


District Attorner, representing the people, together with 
Mr. Lanna and myself, returned to Judge Caruso’s office, 
at which time I inquired of th+ attorneys whether or not 
they had explored the possibilities of a plea in this case. 
The Assistant District Attorney indicated that he would 
have to discuss the matter with his superiors, and I called 
the Honorable Carl Verzari, the District Attorney of 
Westchester County and indicated to him that it would be 
appreciated if his olice could make known their position 
to Mr. Lanna as quickly as possible. At the same time I 
indicated to Mr. Lannea that he should take into considera- 
tion in the plea bargaining discussions that it was the 
present intention of the Court to incarcerate the defend- 
ant in the event that he should enter a plea of guilty to 
one or more of the felony charges and that this Court 
would not entertain any motion to reduce below one or 
more felony charges. 

I know of ro way that there can be meaningful plea bar- 
gaining negotiations without the Court giving the parties 
an indication of the potential sentence should there be an 
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agreement as to the plea. (See People v. Selikoff, Ct. of 
App. October, 1974). 


5. The first I knew that one of Judge Gagliardi’s grand- 
sons was a -omplaining witness in this case was upon 
receipt of his letter of October 17, 1974, Exhibit “E” on 
this application. To this date I have no idea which one 
of the complaining witnesses is the Judge’s grandson. I 
had never met Judge Gagliardi prior to my assignment 
to Westchester County, and in any event the contents of 
the letter would in no way influence my conduct of the 
trial of this case or of any decisions arising therein nor 
do I feel that I am in any way prejudiced or bias in this 
matter. 

For the reasons stated herein I advised Mr. Lanna that 
I would not disqualify myself in this case. 


(Sworn to by John J. Clyne, October 29, 1974.) 
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SUPPLEMENTAL APPENDIX 


Article 78 Proceeding. 


Answer (District Attorney). 


SUPREME COURT OF THE STATE OF NEW YORK 
I 


APPELLATR DivisioN—Setconpd DEpARTMENT 


Petitioner, 


For a Judgment Inder Article 78, 
CPi he Nature of Mandamus 


against 


Joun J. Crynxr, County Court Judge, The Several Judges 
of the County Court, Westchester County, and the Dis- 
trict Attorney of Westchester County, 

Respondents. 


—_———— 


B. Antuony Morosco, being duly sworn, deposes and 
says that he is an Administrative Assistant District At- 
torney of Westchester County ¢ subinits this affidavit on 
behalf of the District Attorney swer to the Petition- 
er’s request for | vment under Article 78 of the 
C.P.L.R. in the nature of mandamus. This affidavit is made 
upon information and belief, the souree of which are the 
file of this matter maintained by the office of the District 
Attorney. 

By Indictment No. 74-00026, the defendant petitioner 
was charged with the f Sodomy in the Second De- 
gree (seven counts), Sexual Abuse in the Second Degree 
(twenty-four counts), Sexual Misconduct (seven counts) 
and Endangering the Welfare of a Child (fourteen 


counts). é 


On October 10, 1974, som ‘ven months after the de 
fendant petitioner had bet 
00026, and two «lays 
titioner had been de- 
ler of the County Court 
granting a preference and directing an immediate trial of 
said indictment. While the reasons why the Pcople sought 
javit in sup- 
is attached to peti 
tioner’s moving pers and marked as Exhibit ‘A”), 
suffice it to say here that the People beheved that an « 
teen month delay (which delay was reasonable t 
since the pet tione) 
on bail) would be 
seven minor boy: 
On October 15, 
Part III of th 
Judge Caruso, Admit 


stated on the reeord tha Ns 


Court dated October 9, Je irable John J. Clyne, 


County Court Judge of Albany inty, had been assigned 
to hear all matters pertaining to the case of People v. 
Fielding. In order to carry out the directive of 
pellate Division, Judge Caruso 
County Court for the 
determinati 

At that 
Judge Clyne. After hearing counsel 
Clyne denied the People’s motion for yreference 


academic, without prejudice 


' 


as 
she + 
subsequent 


date: he then stated that the of this matter would 


i LLt 


commence on October 28, 194: n off the reeord discus- 


sion of a possible plea an nee then ensued and was 
completed. 


Defendant petitioner now 


Article 78 in the nature of mai spec 


he requests an order of this 
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‘sidinyy at the trial of the 


| 
7 


tment no. 7400026, and a further 
lirecting the District Attorney of 
nd the Judges of the County Court, 
to handle the trial of said in- 
same manner as any other case and 
ithout preferences. - 
argu hat Judge Clyne should dis- 
qualify himself 
with respect to sentencing and because he is aware of the 
reason for his being igned to hear the matter of People 
v. Wielding. 

While the People do not cor he appropriateness of 
Article 78 relief 3) nor the truthfulness of peti- 
tioner’s allegations ‘the sufficiency of those allegations, 
even if true, for the disqualification of Judge Clyne, they 
would not oppose an order of this Court assigning a differ- 
ent judge to hear and preside over the trial of indictinent 
no. 74-00026. This is so because the People have no in- 
terest in which particular judge presides over the trial 
of said indictment. ather, the Peopie’s only interest is 
moving this matter for trial. As was pointed out in our 
original moving papers, the People believe that because of 
the nature of the crimes charged, the ages of the victims 
and the nature of defendant's activities, the interests of 
justice would hest be served by a speedy determination of 
this matter. To that effect, and in light of the Court’s 
inherent power to coutrol its own trial calendar (compare 
CPLR 3403), we submit that it was error for Judge Clyne 
to have denied the People’s motion for a preference. 

JIowever, as Mr. Lanna has indicated that he will be 
18, 1974, or shortly thereafter, the 
People would not object if this Court should decide to put 
the trial of this matter over to that time. 


available on November 


The petitioner also argues that granting a preference in 
this matter will advance it ahead of hundreds of other 
eases, many of which involve defendants who are in jail. 


a eli een ne 
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In this regard, the People would only e that in so far 
as it appears thata cial” judge 1s to be assigned to 
this case, @ judge who would not otherwise be available 
to the County Court of Westchester County, the granting 
of a preference ‘1 this matter would not cause a delay 
in any other case now pend n the Westchester County 
Court. 

Vinally, the People w ld also note t 
appears to have a conflict 0 interest; he apparently I 


} 
} 


; 
iat defense cou 


lieves that his obligation to his other chents outweiglis t 
defendant’s right t peedy trial. That is, at no tune 
has counsel argued Uk rian Fielding's ights w be 
prejudiced hy the granting 4 

armed and cont 

clients who have been indicted on earliet indictment (those 
cases would thus ordinarily precede the case involving 
Fielding) would be prt judiced If this be the thrust of 


+ 
counsel's nts, then it 1s respectfully submitted that 


he should consider withdrawing as counsel to all other 
clients (on a her ‘etment) whose cases would ord) 
narily precede th Srian Fielding had not 4 preference 


been, in effect, granted. 


WHEREFORE, your deponent prays that the 
tion insofar as it seeks an order direct! 
Attorney to handle this case in the normal 


without a preference be denied. 


(Sworn to by B. Anthony Morosco, Administrative 
Assistant District Attorney, October 31, 1974.) 
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Affidavit of B. Anthony Morosco, in Support 
of Motion. 


SUPREME COURT OF THE STATE OF NEW YORK 


Apretuatré DivistoN—Seconp DEPARTMENT 


[SAME TITLE] 


Sratr or New Yore ) 
County or Westcuester ( 


8S.: 


B. AxtHony Morosco, being duly sworn, deposes and 
says that lie is an Assistant District Attorney of West- 
chester County and makes this affidavit in support of a mo- 
tion by the People to strike from the defendant-appeliant’s 
appendix heretofore filed Pages A 836, A 837, and A 838, 
upon the grounds that the same do not constitute part of 
the record in this case. This affidavit is made upon in- 
formation and belief, the source of which is the examina- 
tion of the Distriet Attorney's files maintained in this mat- 
ter, the brief and appendix heretofore filed and served by 
the defendant appellant, and upon conversations had be- 
tween the deponent and the Honorable John J. Clyne, 
County Judge of Albany County, as a result of and on ac- 
count of receiving the aforesaid appendix containing the 
aforesaid pages. 

Pages A 836, A 837, and A 838 of the defendant-appel- 
lant’s appendix purport to be the reproduction of an af- 
fidavit captioned in this Court by one Ann Vitale, which 
allegedly reports concerning a conversation between her 
and the Honorable Jolin J. Clyne, County Judge of Albany 
County, who was sitting by designation in Westchester 
County and was the sentencing judge in this case. That 
affidavit was never submitted to the County Court of West- 
chester County at any time during the proceedings in that 
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Court and appears to have bee: presented for the first 
time to this Court upon consideration of the appeal. dt 
purports to contain a report of a conversation had between 
Ann Vitale and the sentencing judge. Judge Clyne has 
informed your deponent that although such a conversation 
took place, the affidavit, which your deponent read to him 
over the telephone, wholly misrepresents and mis-states the 
tenor of the conversation. Judge Clyne indicated to your 
deponent that there were numerous ex parte communica, 
tions between defendant’s attorneys and the sentencing 
judge, not appearing in the record, initiated by the attor- 
neys, during the period of recess between the verdict and 
the sentence, while Judge Clyne was in Albany. On sev- 
eral occasions, at their request, he spoke to counsel. Coun- 
sel urged him to meet with many people who knew the de- 
fendant. In general, the Judge declined to do so, but did 
consent to meet with Ann Vitale. Judge Klein discussed 
Brian Fielding with her, listened to what she had to say, 


and expressed his reasons to her for considering the im- 
position of a prison term, which the Judge indicated to me, 
at that time he was leaning to but had not ultimately de- 
termined. 


It is respectfully submitted that the extreme considera- 
tion shown by the Judge in acquiescence, in part, at the 
request of defense counsel to listen to Ann Vitale (such re- 
quests being made by defense counsel without knowledge 
of the District Attorney, although counsel for the Appel- 
lant have elsewhere, in what must be mock indignation, 
condemned ex parte communications) is poorly repaid by 
the improper filing of an affidavit which distorts the nature 
of the conversation. In any event, the Judge indicated to 
me that Ann Vitale understood from him that the conversa- 
tion would be “off the record.” If counsel wish to object to 
this understanding and to make the conversation a matter 
of record pertinent to sentence, that should have been done 
in the trial court. In any event, the affidavit was not there 
filed while the case was pending and cannot possibly be 


part of the record. Indeed the failure to make the actual 


conversation, as distinguished from the Vitale version 
thereof part of the record could nly prejudice the People, 


vonversation, This 
must be an extreme case 


of the defendant wanting his cake, 


and eating it also, 


> 


r while he maintains upon the record 
the insistence that t Judge is prejudiced against himn, 
nevertheless, he has suMfej 


lent cor 
ednes of the Judre. to 


idence in the open-mind 


believe that ex parte solicitations 
of rf WIency may he eff "Live 


| { yY submittec at 1@ inclu- 
sion of this affidavit in the Ay te record of this matter 
is wholly and totally ir iproper, that it cannot under any 


rule, provision or principle constitut part of the record, 


and accordin that it should 1 ricken 

Even if this a vit er j ‘in a proper post-convic- 
tion proceeding, the People would be entitled to controvert 
it and to have an evidentiary hearing with respect to its 


t 
accuracy, wluch right is clearly frustrated } 
procedure of mercly ay i@ Appellate appendix 
as if it were part of the record of the proceedings below. 

Judge Clyne further advised your deponent that he was 
wholly unaware of such an affidavit until it was read to hirr 
by the deponent over the telephone d 
tion on Monday, July 14, 1975. At no time during the pro 
ceedings was such an affidavit submitted to Judge Clyne 
for any purpose whatsoever or in any way made part of 
the record of the proceeding in the ( 


y the improper 


uring their conversa 


‘ounty Court. 


Whererone, it is respectfully re juested that the instant 
motion to strike the 


oresaid material from the appellate 


(Sworn to by B. Anthony Morosco, Assistant District 
Attorney, July 17, 1975.) 


Transcript of Remand Proceeding Before Honorable 
John J. Clyne, Held August 12, 1976 


COUNTY COURT : COUNTY OF WESTCHISTIR 
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THS POOPLU OF THs STATE OF NoW YORK 


~ageinst- Indictment No, 


BRIAN FLELDING, 


orl 11 111Grove Street 

8Ce a White Plains,New York 
Hearing Part: VIA 
Date: August 12, 1976 


BEFOR <3 


HON, JOHN J. CLYNL, 
County Court Judge 


APPZARANCES! 


CARL Ae VERGARI, <SQ. 
District Attorney of Westchester County 
Attorney for the People 
1211 Grove Street 
White Plains, New York 10601 
BY: ANTHONY MOROSCO, <SQ. 
Assistant District Attorney 


SAX, BACON & BOLIN, £SQS. 
Attorneys for the Defendant 
39 cast 68th Street 
New Yor*, New York 10021 
ROY COHN, =SQ., ofCounsel 
MICHAEL ROSCN, =SQ., of Counsel 


Carl R. Anderson 
County Court Reporter 
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(Court convened at 2:00 P.M.) 

If it please the Court, before 
we commence the proceeding, I would like to advise 
the Court that the Defendant had applied to the Seoond 
Circuit for a Stay of ~xecution of Sentence and a Stay 
of these proceedings, and the matter was apparently 
reached by the Judge this morning and we received 
from the Clerk of the Second Circuit ean oral decision 
and the decision was "Order Denying Motion for a Stay 
of Remand Order denied", that ig the attempt to stay 
these proceedings denied. "Grant Stay of Execution 
of Sentence until Tuesday, which is August 17th. 
There will be oral argument at 10:30 before the 
Second Circuit." 

The way I interpret that, your Honor, is 
that these proceedings can forward but the execution 
of sentence is stayed until a hearing on the application 
before the Second Circuit Bench on Tuesday. 

MR. COHN: That 4s correct. 

TH: COURT: Brian Fielding, are 
you represonted by Counsel? 

Tis DUFENDANTs Yes, your Honor. 

THs COURT: Will Counsel state 


their names on the record? 


BEST COPY AVAILABLE 


ita. 
MR. COHNS Thank you, your Honor, 


The name of Counsel representing Brian Fielding in the 


State Court proceedings is Saxe, Bacon & Bolin, 39 
East 68th Street, New York, New York, by myself, . 
Rey Cohn, and Michael Rosen, one of my partners who 
is here in Court with me. 

Your Honor, the Federal Court 
action, the one which resulted in Judge Metzner's 
decision end the proceedings now pending before the 
United States Court of Appeals Second Circuit, in that 
action the Paul Weiss, Rifkin firm is representing Mr. 
Fielding and Mr. Jack Auspitz, of that firm is here 

dn Court today as a courtesy to your Honor in the 
event your Honor has any questions about the Federal 
Proceeding with which they have a good deal of 
familiarity. 

I concur, or we concur in Mr. 
Morosce's advice to your Honor that the terms of the 
Stay granted by the Court of Appeals are such that your 
Honor goes ahead with rn your Honor wishes this 
afternoon and the stay of execution or any execution 
of sentence is stayed by the Court of Appeals, and I 
guess the next thing is, if your Honor would be gracious 


enough to outline to us just what procedure this 


Te es 
afternoon your Honor would propose to follow and then 


we could be heard on that. 

Your Honor, I might I say this at 
the very outset: In talking to Mr. Auspitz, we do . 
want to make one original application which I suppose 
I should make right now and that is en application to 
your Honor to adjourn whatever hearing your Honor 
contemplates, or whatever hearing date your Honor 
dntends to fix here until such time as the United 
States Court of Appeals has disposed of this. As you 
know, the Defendant is confined at the hospital and I 
guppose there is no prejudice at all one way or the 
other and to prevent -- I'm sorry your Honor had to 
come down today and Mr. Morosco had to come back, but 
we do feel that the Paul Weiss firm and our firm could 
proceed in a more orderly procedure if your Honor would 
consider adjourning what you are going to do until 


there has been a determination by the United States 


Court of Appeals Second Circuit. That would be the 


first application. 

{iz COURT: Mr. Morosco? 

MR. MOROSCOs Your Honor, in view 
of the fact that originally we took no position when 


the Defendant was originally making an application to 
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the Court for an adjournment, the Defendant applied to 
the Second Circuit not just to Stay the Execution of 


Sentence, tut to stay these proceedings. The Second 


Circuit has seen fit to deny this stay. While, of 


course, our position is and we maintain in the Second 


Circuit that the istrict Court erred in any remedy 
whatsoever, but in this Case we believe nothing could 
be achieved by a delay in these proceedings. ve 
believe that it would be better for the record if the 
State Court proceedings wuld be completed at the time 
the matter reached the Second Circuit. 

TH COURT: Very well. The matter 
4s before the Court this date as the result of a 
decision and order of the Honorable Charles Metzner, 
United States District Court Judge for the Southern 
District of New York, which decision and order is 
dated July 16th, 1975. Judge Metzner remanded the 
matter to Judge Clyna for further proceeding. The 
decision reads as fcllows: "If after an objective 
evaluation the Judge finds that his sentence was motivated 
by such improper consideration, he shall set the 
sentence aside and resentence Petitioner. Should he 
conclude that he did not penalize Petitioner for his 


4nsistence on trial he shall file an appropriate order 
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to that effect." 


The language is right out of 


Hoss v. United Statcs, reported in 495 Fed. 2d page 


936. Consecuently, what it would appear to this Court 
is that the Federal District Court has sent this 
matter back to this Court to review the possibility 
that the sentence was, in part, motivated by the 
Defendant's insistence upon trial and, therefore, could 
indicate some vindictivencss on the part of the Court 
for the Uefencant having exercised his constitutional 
right to a trial. I interpret this remand to be akin 
to an examination of conscience on the part of the 
sentencing Judge. I am treating it accordingly. 

For the record, I wish to point 
out that I am about to review in my mind the many 
factors that went into the senterme imposed in this 
case without the aid of any motes. without any written 
mMemorandun in front of ne. My recollection is that 
the Defendant in this cease was found guilty after a 
non-jury trial of soven counts of Sodomy in the 2°, 
Class D Felonies, and sacven Glass A Misdemeanors, 

The sontence was deforred. ‘The verdiot was rendered 
dn the middle of November, sentonce was deferred to 


the latter part of December, 1974, 
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In the period of time between the 


verdict and sentence, this Court was contacted by 


Mr, John Lomenzo, an attorney and former Secretary of 
State of the State of New York and former County Judge 
of my home County. The initial contact was the 
request for an adjournment of the sentencing, principally. 
My recollection 4s the sentencing attorneys required 
more time to put together 4 pre-sentence memorandil. 
That request was granted and sentencing was scheduled 
for Jamuary 2nd, 1975. It seems to me the week 
before Christmas of 1974 I was visited in my chambers, 
in Albany, by the attorneys who were preparing the 
pre-sentence memorandum. I am not certuin whether 
they delivered it to me at that time or not, Wit, 
however, there was @ lengthy discussion in chambers 
concerning sentencing jn this case. My further 
recollection is that at that tine the attorneys had 
with them 4 handwritten note trom the Defendant which 
this Court read and returned to the attorneys with the 
comment that 1 was unimpressed. 

Thereaiter, tir. Lomenzo again visited me 
in my chambers and requested that I talk with the 
parents and t 4ndicated that I woulc not. We talked 


extn wives 1 Andioated to him that + would speak 
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with en Ann Vitelli who had written a fairly lengthy 
letter to the Court on behalf of the Defendant, and a 
well written letter I might add. Such a conference 
took place in my Chambers. The subjects covered in 
that conference subsequently appeared in an Affidavit 
filed in this matter to which I did not reply. My 
only comment on the contents of that Affidavit is that 
much of the language was taken out of context. It 
was a give and take discussion. The woman was upset 
over the prospect of the Defendant being incarcerated, 
It was in the nature of a philosophical discusaion at 
some points; at other points she indicated the many 
good qualities that she saw in the Defendant, 

The pre-sentence report in this case 
was voluminous. It contained some five or six reports 
from Psychiatrists. There were over a landred letters 
sutmitted to the Court on behalf of the Defendant. 


Tis Court read every single letter and every single 


word in the pre-sentence memorandum, many parts of it 


on two or three occasions, The pre-sentence report 
sutmitted by the Probation Department to this Court 
was forwarded to me in Albany well before sentence was 
pronounced in this case. 


On December 3lst, 1974, in the 
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forenoon, I received a cali from Mr, John Lomenzo 
requesting that he be given an opportunity to discuss 
this case with me on New Year's Day. Originally I 
agreed. Subscquently I declined and suggested that 
I would be in Westchester several hours prior to 
sentencing and I would discuss the matter with him at 
that time, as I did. I also discussed the matter at 
that time with Mr. Vincent Lanna, trial Counsel for 
the Defendant. Apparently, the yertdien of the Affidavit 
originally filed for disqualification of myself as a 
Triel Judge in this case set forth, among other things, 
that when I was first holding Court in this case in 
October of 1974, after having set a trial date in a 
conference in the robing room attended by Mr. Lanna, 
the Assistant District Attorney who tried the case and 
myself, in an effort, I thought, to be decent, I asked 
the attorneys if there had been any plea bargaining 
negotiations, In substance, Mr. Lanna indicated that 
the District Attorney's Office didn't care to talk to 
him. I did request the Thetrsce Attorney himself, 
to please review the matter and to comminicate a 
possible offer to Defendant's Counsel, At that time 
I advised both attorneys that I did not believe I wuld 


accept a plea below a Felony level and that ay 
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present inclination at that juncture was to incarcerate. 


I mentioned this for the principle purpose of putting 
Hr, Lanna on notice. I didn't want to sandbag hin. 

In that discussion, and this is exactly what it WAS,» 

we explored the possibilities of what would happen in 
the event of a trial, and I pointed out to Mr. Lanna 
at that time that things could possibly be worse, 
bearing in mind that if the Defendant were to plead 
guilty to a sine Palen, sentonce would be imposed 
eccordingly. If there were miltiple Felony convictions, 
obviously, that would be a factor in the final sentence 
imposed. At no time was there any discussion about 
actual time or the threat of any possible sentence in 
the event of a trial. 

Now, when the matter was finally 
returned to this Court for trial, Mr. Lanna, mich to 
my surprise advised me that the Defendant desired to 
waive a jury trial and go to trial before the Court 


alons. The case veing one that a waiver was proper, 


the same was executed in open Court and the matter 


proceeded to trial. I mist make one comment, It is 
quite possible that the trial of the action in some 
respects went to the benefit of the Defendant for the 


reason that Mr, Lanna's conduct during the course of 
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that trial was exemplary in my opinion. He conducted 


himself a3 a gentleman and as an able, dedicated 
member of the profession and, consequently, when he 
came to speak to me concerning sentence he had a high 
credibility rating. Very honestly, this Court 
agonized over the sentence to be imposed in this case. 
If you want to know the truth, it wes a mentul 
Gethsemane. I ranged from max max with minimum 
sentences in ny ows mind to probation. The Court 
took into consideration every word that was contained 
in the pre-sentence report ond I might add, also, that 
not once during the entire period between the verdict 
and sentence or at any time did the People in any 
manner indicate to the Court their feelings concerning 
sentencing in this case. 

I read and re-read the pre-sentence 
Memorercdum. I read many of the cases cited therein, 
4f not all, and also the Department case where probation 


was given in a single instant involving that peculiar 


situation, . In imposing this sentence I took into 


consideration the nature of the crimes involved, the 
age of the victims, the impact that the sentence would 
have upon the conminity and society, generally, and 


also I considered the fact that this Defendant who 
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wes in a position of authority with these young boys 
abused that authority, used that authority, and although 


there was no physical force involved, in the judgment 


of this Court there could well have been psychological 
force, havever mimito or subtle. 

hen I drove down from Albany on 
the day of sontencing, alone, the entire trip was 
dovoted to trying to arrive at what I considered to bs 
@ proper sentence in this case. In addition to which 
I talked with Mtr. Lomenzo in chambers on behalf of the 
Defendant and with Mr. Kloin,. I felt, based upon the 
nature of the crimes, particularly, that a sentence to 
the Department of Correction was in order, bearing in 
mind there were seven counts of Sodomy 2nd, a Class D 
Felony, the original Indictment contained somo 52 
counts, many of which merged as a result of the verdict, 
I firmly bolieved that under the circumstances of this 
Case a minicum period of imprisonment would not have 
been out of order. I Gic not impose a minimum period 
of inprisomzent. I imposed a term of seven years to 
the Department of Correction with no minimm on the 
first count and on the second Sodomy 2nd charge I ilike~ 
wise imposed a period of seven years imprisonment without 


a minimum to run consecutively. I did this with a reason. 
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I em weld. aware under cur law that after one year a 


Defendant imprisoned pursuent to an indeterminate 
sentence of imprisonment is eligible for parole. 

It could well be that those gentlemen would read the 
pre-sentence memorandum submitted on behalf of this 
Defendant differently than I did and they would at 
that juncture be free to release him from incarceration. 
I, personally, felt that in view of the background and 
the nature of the crices and what was contained in the 
psychiatric report that it would be best for not only 
the Defendant, but society in general, that the 
system, so to speak, have a hold on this Defendant for 
a period of tine. Hence, the consecutive sentences 
on the first two charges. 

It was not my intention at that time 
to place anynors additional jail time or incarceration 
per se in the sentence. Had I desired to do that 1 
would have imposed a minimum period of imprisonment. 


Now, on balance, in view of all the 


background, bearing in mind the nature of the charges, 


the manner in which they were committed, the impact 
it would have upon the community and taking into 
consideration rehabilitation of the Defendant, I 


personally felt that the sentence was appropriate in 
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the circumstances and tailor made to suit everybody. 
I have detailed for you and for Appellate review what 


went through ny mind in trying to arrive at a just 


end proper scntence in this case. At no time was I 


ever motivated by any vindictiveness toward this 
Defendant. I did not know the Defendant. I em not a 
member of this community. I knew none of the principals 
involved when I came down here. I was as objective as 
a human being could be in the circumstances, and I 
fluctuated from one to the other almost until the moment 
I took the berch and I must honestly say that it may 
well have boou only when I started to pronounce the 
sentence did I, myself, know what it would be. 

iow, I do not know what more a Judge 
can do, I have set forth for this record my thoughts 
in this matter. I consider this to be an objective 
evaluation. Consequently, I find that my sentence was 
not motivated by any iuproper considerations whatsoever 
and, consequently, I am not going to set the sentence 
acide. 

I conclude that I did not penalize 
the Defendant in this case for his insistence on trial 
and an appropriate order td that effect shall be entered, 


This Court stands adjourned. 
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MR. COHN: ixcuse me, your Honor, 
may wo be heard? I would very much appreciate the 
opportunity. 

THs COURT: I am adjourning at this 
point. 

MR. COHN: May I contime then to 
make a record in your Honor's absence thon? I would 
appreciate it very much, We had some papers to file 
in connection with what your Honor has just done and 
wo wish to express to his Honor for his consideration 
our views as to what the Order of Judge Metzner did, 
in fact, call for on the part of your Honor, not what 
your Honor has done here today, and we also might ask 
your Honor to clarify one or two of the points raised 
by Judge Metzner in his opinion and in his remand to 
his Honor, and if your Honor leaves us here without 
letting us do that -- 

THs COURTS Il feel that I followed 
the dictates of the Decision and Order of Judge Metzner. 


I will stand on this record and any further applications, 


I suggest you make them to the Second Circuit. 


MR, COHN: I was just going to ask 
your Honor, if you beg our indulgence, it might be of 


some benefit to the Court. Your Honor took some position 
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and wo have a slightly different position. 

Tiiz COURTs That may be. 

MR, COMI: I want a chance to teli 
you about it and then if you adhere to what you havp 
dono, that is certainly your prerogative. I feel 
useless being here if I can't tell you this. 

TH: COURT: Very well. 

Mi, COHN: ‘Thank you very kindly, 
Judge. 

Your Honor, as I understand what 
your Honor has said in his recital of the facts that 
preceded the imposition of sentence here, your Honor 
has stated, acain tying this in with Judge Metmer's 
opinion, your Honor stated that he did not in fact 
tell Mr. Lanna that your Honor would incarcerate the 
Defendant, Yai said there was a possibility that you 
would or you wore thinking along those lines, and you 
did that so as not to mislead Mr. Lanna, but you did not 


flatly say “Look, he is going to jail if there is a 


plea." I further undorstand your Honor to have 


stated here that your Honor did not say that "If the 
Defendant went to trial or were found guilty the 
sentence would be or might be more severe", but that 


the only discussion along those lines was a3 your 
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Honor indicated today that "If we go to trial and 


certain new facts come before mo you are running a 


risk" and so on and so forth, "And that might 
influence me"; tut there wasn't this flat statemert’ 
that "If you don't take a plea that this sentence mi ght 
be more severe", I understand that. What I don't 
understand, your Honor, is tnis: When Judge Metzner 
gent this back for an objective evaluation, Judge 
Metzner using the objective evaluation language 
which your Honor specifically rejected the applicability 
of the procedure in the Hess case, thus pointing out 
the Hess case involved a pure question of law wherein 
ths sentencing Judge could not and did net apply Cases 
which had occurred subsequent to the imposition of 
sentence, so he sent it back to your Honor for an 
objective, not a subjective, evaluation. Now, in 
meking an objective evaluation, we have the conflict 
between your Honor's recollection and the Defense 
Counsel's recollection which was, of course, transmitted 
to thc Defendant at the time as to what the consequences 
to him might be if he went to trial. That is something 
which is almost an impossibility for you to pass upon. 
TH2 COURT: Let me ask you this: 
He went to trial. This isn't even a factor anymore. 
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It didn’t chiil his risht to trial bdecause he had his 


right to trial, in addition, all right? vWhat I om 
saying for this record is that in no manner was my 
sentence in any way predicated upon the fact that this 
Defendant went to trial, Do you understand that? 


MR, COHN: I understand that, your 


Tila COURT: Very good. 

IR. COHN: Your Honor, may 1? 

Is that what you followed in this case and in no way 
predicating a Ucfondant's decision to go trial on the 
severity —- a wore severe decision if the Defendant 
were found guilty? Is that your Honor's standard 
sentencing practice? 

Til; COURT: Mr. Colm, I am well 
aware that somebody has had a private Investigator 
running all arcund Albany trying to get Affidavits 
from lawycrs that I am a very heavy, clear cut Judge 
Wien it comes to plea bargaining and the like. First 
off, I con't know what Affidavits you have. Secondly, 
I know you don't have them from the people that do most 
of the wrk in my Court, that 4s 4; B, what I do in 


Albany is irrelovant as to what I did in this case 


because I have just told you exactly what happened 


¥ 
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and teke my word for it, Nr. Cohn, I gave this sentence 


as mich consideration as a human being could do. I was 
not unaware of the background and the like of the 
Defendant. I sympathized with the parents. I sympathized 
with the Defendant. Believe me I did. I also thought 
about the victims. I also had to think about the 
commnity and I happened %o think about the nature of 
the charges and the manner in which they came about. 
Now, what more would yor want me to do? 

MR, COHN: Judge, sticking — 

THs COURT: I am a human being. I 
am not perfect. 

MR, COHN: Judge, sticking to 
Judge Metzner's test, that 1s the standard here today, 
I would submit that an objective evaluation in the face 


of a factual conflict exists and should be decided at 


an evidentary hearing in which Mr. Lanna testifies. 


As Judge Metzner pointed out, your Honor had not filed 
any Affidavit contradicting what Lanna had said. ‘There 
are no secrets here, Judge. I want to hand this up to 
you with a copy to the other side. 

Tis COURT: Mr. Cohn, I well under 
stand that you wuld like to make me the Defendant in 


this case. However, I have just stated on the record 
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yhat transpired, and let mo say this: No matter what 


the plea bargaining discussions wore prior to the trial, 
4n no way did tne fact that the Defendant went to triol 
play any port in the sentence in this case other than 
the possibility that having viewed the victims as they 
testified, watching sone of the boys break down and 
CTY, obviously I as a human being have to give my 
thoughts through by sentence, so everything I see and 
everything I hear has an impression on ny mind and 
certainly that may well have happened, tut basically, 
the reason why the sentence was as I did, as what I 
stated previously, and in no manner was there any 
vindictiveness exhibited in this sentence and, very 
frankly, I happened to have thought that the sentence 
was extremely fair under the circumstances pearing in 
mind that I did not impose 4 minimum and I did it 
purposoly so that the Tefendant’s rehabilitation could 
be determined by the exoerts in the ficld. 

UR, COHNs I thougat, your Honor, 


thot tho failure Ww impose a minimun prevents the 


Defendant fron treatment at a less stringent institution § 


which is usually the foremat in cases like this, rather 
than being of benefit to the Defendant. I am sorry 


that your Ikonor scecus to feel that there is sone 
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personal indication to make you a Defendant. That is 
not true at all. I have just been engaged in this 
a few weeks here. This is just a search for justices 
and a search for trying to find out what did happen 
and what should havo happened and in no way is this 
trying to malic your Honor a Defendant at all. It is 
trying to get to the objective evaluation that Judge 
Metzner asked be made and we are suggesting to your 
Honor that an objective evaluation rather than a 
subjective evaluation had to depend on statements 
and actions as well as a mere statement or not a 
mere statement, a statement by your Honor 4s to what 
your Honor felt influenced him or did not influence hin. 
In other words, to give you an example, 41f I say 
"Unless you do this I am going to do that", then I do 
that, my statement later that I did that but I didn't 
do it because of such enc such doesn't close the matter. 
If I said sorething to the contrary to the lawyer in 
the case before, I think that that 1s something that 
has to come out in an evidentary hearing. low, what 
has been going on in Albany, it's just been an examination 
through a qualified licensed private Investigator to 


try to — I might say, based upon information that had 


been furnished, trying to determine wiat your Honor felt 
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were more proper plea bargaining and sentencing 
practices anc w see wiethoer they were consistent with 
or flow in the face of dudge Hetzner's order. Thero 
is no secret, we have given a copy of the Affidavit — 

THs COURT: \What 1 did in Albany 
has no bearing on vhat I did in \.estchestere 

HR, COHs: Let me give you this. 

: CoURT: I don't want to arguc 
th you. You made your statements for the record. 

Mm, Cols May I file a Copy of 
tho Affidavit? 

Tis COURT: Fine. 

MR. COHN: Dol understand that 
your Ilonor is Genying any kind of an eidentary hearing 
end will not callow ony yitnesses, ir. Lanna oF anybody 
else, any of the people referred to in this (£f[idavit? 

Tic COURT: ight. I an following 

ipo Metzner's Locicion as I read it. 


Mp. Collis One other thing, your 


Honor. Your loner seems owfully impatient with me. 


I havo only dcalt hero for 15 or 20 mirutes. I wuld 
ask you for a little bit — 
TH COURT: The problem is, Mr. 


Cohn, that as I view the Order and Decision of Judge 


1733 = 
Metzner, whatever clse takes place at this juncture 
4s surplussage and it 1s not for ny determination, tut 
4t 4s for Arpcllate revicw. 

MR, COHN: Judge, I wnderstand that. 
There is ono final thing on a totally different issuc. 
I would ask your indulgence because I don't went again 
to request ycur presence away fron Albany and dow here 
and the neccssary inconvenience that 1s involved. ke 
did have one ether thing in mind. Your Honor night 
give me somo guidance on that, We have only been in 
this a few weeks and we do intend to nake a motion and 
have prepared a motion for a new trial on the grounds 
of nowly discovered ovidence and your Honor was very 
gracious on Iir, Lannc's conduct of the trial, but Mr. 
Lanna did not conduct the trial. It was just silence 
and it secms obvious in a trial such as this yvhat this 
cried out for was a psychiatric defense here and putting 


it in the record for your Honor's consideration, not 


just in the pre-sentence report for your Honor's consid- 


eration, end then, if necessary, if it came to that, 
an Appellate consiceration whether or not this boy, 
this young man, had onirresistible impulse discase he 
could not control, had something which was the subject 


or could bse the subject of treatment and something which 
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he did which interfered with the exercise of his free 


wild and stave of mind and created an irresistible impilse 

under a doctrine of cases sons of which havo been 

filed within the last two years. Certainly, not to 

hove presented that defense to your Honor scons to me 

end others vho heve reviewed this case 2s alnost 

incomprehensible. I can have the ducge feel I am a 

perfect cemticran if I ait there for a few days and 

don't do enytiiiag to defend ny client when there is 

crying out for vresentation to the Court this is @ young 

men with a cuderior record and background who got inte 

a mess like this because he suffered from something, 

bocquse he suffered from conething that jail isn't 

going to cure, and 1% was in his state of nind. 

THis COURT: Mr. Cohn, this was not 

a cingle isolated incident, that is 1; and, mumberx 2, 

I do not know the law of this State to be that an 
irresistible yr-ulse 4s any defense} mental discase or 


Cefoct, yoS. 


im. COHI: You're right, your Honor. 


I em talking about irresistible impulse as read into 
montal disease and defect. That is the way the motion 


4s prepared, I do have a motion that I will = 
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Ti: COURT: Make a 440 application. 
UR, COM: Would your Honor consider 
a hearing after he reads the pepers? 


TH: COURT: Mr. Morosco? 


MR. MOROSCO’ Tho People would 


respectfully request an opportunity to answer such 
papers, and presuns that whether your Honor will consider 
a hearing would depend whether the requiremonts of the 
Statute were mote 

TH; COURT: Mr. Cohn, I will give 
you all the 4ime that 15 necessary on any matter that 
I have any control over. I co not see where there is 
anything left to be said as I view — 

MR. COHN: ‘The Metzner Order? 

TH COURT; Right. 

MR. COHN: On the 440 motion, I 
serve the [district Attorney and submitted to your 
Honor, Wo do contend that the District Attorney's 
Office did not supply Rosario materiel which we found 
does exist and ve wicndieei dates and names and all 
of that, 4f your Honor would consider an evidentary 
hearing on that. 

mia COURT: I will read the papers. 


MR. MOROSCO: May it please the Court? 
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TH: COURT: Ye@e 


MR. HOROSCOs I do not know what 
the Court intends with respect to the Order, I cam 
suteit either on notico to Mr. Cohn if he wuld stay 
around a few mimites or if we could agree on the 
language for the Order in a few nirutos, for the 
Court to decide, before it goes back to Albany. I 
would respectfully requost the Court to direct now 
that the Defendant be remanded, ard somtence be 
executed subjscct to the stay in the Federal Court. 
So, as for es the State Court is concerned, we haw @ 
direction that the sentence be executed although oe 
it that the stay — 

THe COURT: Well — 

MR, MOROSCOs I don't want to bring 
your Honor dow here again, 

THz: COURT: I understand that. 
However, I do not read the oral directions in that, 
mamor, IfI am stayed, I am stayed, period, that 
is it, and not conditioned upon, TI would prefer not 
to do it that way. 

MR. MOROSCOs Secondly, your Honer, 
I would respectfully request that the Stenographer be 


diroctod to prepare the mimites forthuith, The 
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DActrict Attorney will pay the ruch price for then, 


but there 4s a proceeding on Tuesday in the Second 
Circuit, 

I think that would be 
prudent. 

hk. MOROSCO: Finally, I wuld 
Lilie to bring to the Court's attention the fact that 
the District it:tornoy is unable to dotermince that a 
bedl bond in tis matter was, in fact, ever filed, 
althcugh wo have or the Court has a Eondsmen's name. 
At the time — 

1%. CON: I canend that. Tf 
don't krow, but if it hasn't, whatever was supposed 
to have been done certainly will be, Judge. 

Mi. MOROSCO: Could we have a date 
certain for that? 

Mi. COMI: By Friday you wild have 


a certification of whatever is required. 


Tis COURT: Ly wen? 


1%, COMI: Friday, your Foro. 
Today is Wednesday. 


Tr: COURT: By four o'clock this 


afternoon, 


COHI: gure. I just don't know 
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physically were to 1cok. I am sure vhatover is 
ordered -- i% would be trnconceiveable that the District 


iistormey, clusv a yeor anda half, wouldn't know 


Whother sero conditions weren't complied with. Mr. 


Vergori's Office 4s far too conpe tent. 

it MoRoscCs Tho County Clerk 
had been meintuning waolesale bonds filed aad pursuant 
to the Acufulctrative ducco's direction, hed tronsfermed 
dicn recently remalting in somo necessary follow threusga 
on cech Cast. I have dotermined thot there is no 
bail bond. ‘hore was a cash bail that was filed end 
then returned at which tine, presunably, a bond was 
filod, but it was nevor returned to the District 
Attorney and the County Clerk advised me today that 
they do not have it. Part of the Appellate Division 
was cealed in the Ccurty Clerk's Office. 1 hod to walt 
for then to open tho scfe to find out if tho bond was 
in thcre ond it was found not to be in there. 

Lit COW: How much was it? 

1m, HOROSCO: £15,000. 

Mw. COL: I have a feeling there 
don't a dofect, tut if thero is we will promptly remedy 


4t. I can assure you of thot, 


TH) COURT: ‘Thank you. Anything furtie 


' 2 
184 4 
MN. COI: May this Affidavit bo 
marked as an c)iibit’ 
101.03C0: In view of your flonor's 
“un credibility portion of tho Ordcr, perhaps 


4t vould be most convcnier : bnitted the Order 


on Notice 


to rctire to 


building, and have 
portion of my statement waich contains this Court's 
astermination, yut it in Order form and I will await 
the Order. 
MQ. MOROSCO: Thank you. 
Mk, COHN: ‘Thank you, Judge. 
(Court's oxhnidit 1 is marked for 


8 din Bl ae oY ee 
Idcntificatio ba 


(Court adjourned at 2:50 P.M.) 
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